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3A
6A
6B
TA

7BC

3B

4A
4B

8A
8B

9A
10
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15A
15B

TRIAL JUDGES OF THE GENERAL
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SUPERIOR COURT DIVISION

JUDGES
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JERRY R. TILLETT
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JAMES M. WEBB

JupsoN D. DERAMmUS, JR.
WILLIAM Z. WooD, JR.

L. TopD BURKE

RonaLD E. SPIvEY
EDGAR B. GREGORY

Sixth Division

W. ERWIN SPAINHOUR
JoHN L. HOLSHOUSER, JR.
TANYA T. WALLACE

KevIN M. BRIDGES

W. DaviD LEE
CHRISTOPHER COLLIER
JOSEPH CROSSWHITE

Magrk E. Krass

THEODORE S. ROYSTER, JR.

Seventh Division

BEVERLY T. BEAL
RoOBERT C. ERVIN
TmMoTHY S. KINCAID
NATHANIEL J. POOVEY
W. ROBERT BELL
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ADDRESS

Buies Creek
Smithfield
Fayetteville
Fayetteville
Fayetteville
Whiteville
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Lumberton
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30B
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STEVE A. BaLOG
MicHAEL E. BEALE
HENRY V. BARNETTE, JR.
ANTHONY M. BRANNON
STAFFORD G. BULLOCK
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B. CraiG ELLIs

ERNEST B. FULLWOOD
ZORO J. GUICE, JR.
THOMAS D. HAIGWOOD
CLARENCE E. HORTON, JR.
CHARLES C. LamM, JR.

ADDRESS

Charlotte
Charlotte
Gastonia
Gastonia
Shelby
Shelby

Marshall
Boone
Asheville
Rutherfordton
Hendersonville
Franklin

Sylva

Greenville
Charlotte
Sparta
Greensboro
Whiteville
Raleigh
Morehead City
Raleigh
Raleigh
Charlotte
Raleigh
Raleigh
Greensboro
Raleigh
Burgaw

Greensboro
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Rockingham
Raleigh
Durham
Raleigh
Mooresville
Laurinburg
Wilmington
Hendersonville
Greenville
Kannapolis
Terrell



DISTRICT

JUDGES

GARY LYNN LOCKLEAR
JERRY CASH MARTIN

J. RICHARD PARKER
JAMES E. Ragan III
DoNALD L. SmITH
JAMES C. SPENCER, JR.
A. LEON STANBACK
JonN M. TysoN
GEORGE L. WAINWRIGHT
DENNIS WINNER

ADDRESS

Pembroke

Mt. Airy
Manteo
Oriental
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Durham
Durham
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Morehead City
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J. B. ALLEN
FrANK R. BROWN
JAMES C. Davis
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JonN B. LEwIS, JR.
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JuLius A. ROUSSEAU, JR.

THOMAS W. SEAY
RALPH A. WALKER, JR.
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Tarboro
Concord
Salisbury
Charlotte
Four Oaks
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Wilkesboro
Spencer
Raleigh
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1

3A

3B
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DISTRICT COURT DIVISION

JUDGES

C. CHRISTOPHER BEAN (Chief)
EDGAR L. BARNES

AMBER DaAvis

Eura E. REID

ROBERT P. TRIVETTE
SAMUEL G. GRIMES (Chief)
MICHAEL A. PAUL

REGINA ROGERS PARKER
CHRISTOPHER B. MCLENDON
Davip A. LEECH (Chief)
PATRICIA GWYNETT HILBURN
JOSEPH A. BLICK, JR.

G. GALEN BrRADDY

CHARLES M. VINCENT

JERRY F. WADDELL (Chief)
CHERYL LYNN SPENCER
PauL M. QUINN

KAREN A. ALEXANDER
PETER MACK, JR.

L. WALTER MILLS

LEONARD W. THAGARD (Chief)
PAuL A. HARDISON

WiLLiaAM M. CAMERON IIT
Lous F. Foy, Jr.

SARAH COWEN SEATON
CAROL JONES WILSON
HENRY L. STEVENS IV
JAMES L. MOORE, JR.
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JoHN J. CARROLL IIT
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RICHARD RUSSELL Davis
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JEFFREY EVAN NOECKER
BRrENDA G. BRANCH (Chief)
W. TURNER STEPHENSON IIT
TERESA R. FREEMAN
ALFRED W. Kwasikpul (Chief)
THOMAS R. J. NEWBERN
WiLLiaM ROBERT LEwIS IT

WIiLLIAM CHARLES FARRIS (Chief)

JOSEPH JOHN HARPER, JR.
JonN M. BrITT

PELL C. COOPER

WILLIAM G. STEWART

Jonn J. CovoLo

ANTHONY W. BROWN

DaviD B. BRANTLEY (Chief)
LONNIE W. CARRAWAY

ADDRESS

Edenton
Manteo
Wanchese
Elizabeth City
Kitty Hawk
Washington
Washington
Williamston
Williamston
Greenville
Greenville
Greenville
Greenville
Greenville
New Bern
New Bern
Morehead City
New Bern
New Bern
New Bern
Clinton
Jacksonville
Richlands
Pollocksville
Jacksonville
Kenansville
Kenansville
Jacksonville
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Halifax
Halifax
Enfield
Jackson
Aulander
Winton
Wilson
Tarboro
Tarboro
Tarboro
Wilson
Rocky Mount
Rocky Mount
Goldsboro
Goldsboro
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JUDGES
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TimoTHY I. FINAN
ELIZABETH A. HEATH
CHARLES P. GAYLOR IIT
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J. HENRY BANKS

JoHN W. Davis

RANDOLPH BASKERVILLE

S. QUON BRIDGES

CAROLYN J. YANCEY

MagrK E. GALLOWAY (Chief)
L. MICHAEL GENTRY

ROBERT BLACKWELL RADER (Chief)

JAMES R. FuLLwooD

ANNE B. SALISBURY
KrisTiN H. RutH

CraAIG CROOM

JENNIFER M. GREEN
Monica M. BousmaN
JANE POWELL GRAY
JENNIFER JANE KNOX
DEBRA ANN SMITH SASSER
VINSTON M. ROZIER, JR.
Lor1 G. CHRISTIAN
CHRISTINE M. WALCZYK
ERrIic CRAIG CHASSE

NED WILSON MANGUM
JACQUELINE L. BREWER
ANNA ELENA WORLEY
MARGARET EAGLES

KEITH O. GREGORY
ALBERT A. CORBETT, JRr. (Chief)
JACQUELYN L. LEE

JiMmy L. LOVE, JR.

O. HENRY WILLIS, JR.
ADDIE M. HARRIS-RAWLS
RESsON O. FAIRCLOTH 11
ROBERT W. BRYANT, JR.

R. DALE STUBBS

CHARLES PATRICK BULLOCK
PauL A. HOLCOMBE
CHARLES WINSTON GILCHRIST
A. EL1zABETH KEEVER (Chief)
ROBERT J. STIEHL III
EDWARD A. PONE
KivMBRELL KELLY TUCKER
JOoHN W. DICKSON
TALMAGE BAGGETT
GEORGE J. FRANKS

Davip H. HasTY

LAURA A. DEVAN

Tont S. KiNG

xii

ADDRESS

Kinston
Goldsboro
Kinston
Goldsboro
Oxford
Henderson
Louisburg
Warrenton
Oxford
Henderson
Roxboro
Pelham
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Apex
Raleigh
Raleigh
Raleigh
Smithfield
Smithfield
Sanford
Lillington
Smithfield
Lillington
Smithfield
Smithfield
Lillington
Smithfield
Lillington
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville



DISTRICT

13

14

15A

15B

16A

16B

17A

17B

18

19A

JUDGES

JERRY A. JoLLy (Chief)
NAPOLEON B. BAREFOOT, JR.
MARION R. WARREN
WiLLiaM F. FAIRLEY

ScotT USSERY

SHERRY D. TYLER

ELAINE M. BusHFAN (Chief)
ANN E. McKowN

MARrciA H. MOREY

JaMmEes T. HiLL

Nancy E. GORDON

WiLLiaAM ANDREW MARSH 11T
Brian C. WILKS

JAMES K. ROBERSON (Chief)
BRADLEY REID ALLEN, SR.

G. WAYNE ABERNATHY
DaviD THOMAS LAMBETH, JR.
JosepH M. BUCKNER (Chief)
BEVERLY A. SCARLETT

PAGE VERNON

LunsrForD LoNG

CHARLES T. ANDERSON
WIiLLIAM G. McILwWAIN (Chief)
REGINA M. JOE

JoHN H. HORNE, JR.

J. STANLEY CARMICAL (Chief)
HERBERT L. RICHARDSON
JOHN B. CARTER, JR.

JUDITH MILSAP DANIELS
WiLLiaM J. MOORE
FRrEDRICK B. WILKINS, JR. (Chief)
STANLEY L. ALLEN

JAMES A. GROGAN

CHARLES MITCHELL NEAVES, JR. (Chief)

SPENCER GRAY KEY, JR.
ANGELA B. PUCKETT

WiLLIAM F. SOUTHERN III
JosepH E. TURNER (Chief)
WENDY M. ENOCHS

SUSAN ELIZABETH BRrAY

H. THOMAS JARRELL, JR.
SusaN R. BURCH

THERESA H. VINCENT

WiLLiam K. HUNTER

SHERRY FOWLER ALLOWAY
PoLLy D. SIZEMORE

KIMBERLY MICHELLE FLETCHER
BETTY J. BROWN

ANGELA C. FOSTER

AVERY MICHELLE CRUMP

JAN H. SAMET

WiLLiaM G. HaMBY, JR. (Chief)

xiii

ADDRESS

Tabor City
Supply
Exum
Southport
Whiteville
Whiteville
Durham
Durham
Durham
Durham
Durham
Durham
Durham
Graham
Graham
Graham
Graham
Hillsborough
Hillsborough
Hillsborough
Chapel Hill
Hillsborough
Wagram
Raeford
Laurinburg
Lumberton
Lumberton
Lumberton
Lumberton
Pembroke
Wentworth
Wentworth
Wentworth
Elkin

Elkin

Elkin

Elkin
Greensboro
Greensboro
Greensboro
High Point
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Concord



DISTRICT

19B

19C

20A

20B

21

22A

22B

23

24

JUDGES

DONNA G. HEDGEPETH JOHNSON
MARTIN B. MCGEE

MicHAEL KNox

MICHAEL A. SABISTON (Chief)
JAMEs P. HiLL, JR.

JAYRENE RUSSELL MANESS
LEE W. GAVIN

ScoTT C. ETHERIDGE

DoNALD W. CREED, JR.
ROBERT M. WILKINS

CHARLES E. BROWN (Chief)
BETH SPENCER DIXON
WiLLiam C. KLUTTZ, JR.
KEVIN G. EDDINGER

RoY MARSHALL BICKETT, JR.
Lisa D. THACKER (Chief)
ScoTT T. BREWER

AMANDA L. WILSON

WiLLIAM TUCKER
CHRISTOPHER W. BRAGG (Chief)
JosePH J. WILLIAMS

HunT GWYN

WiLLiam F. HELMS

WiLLIAM B. REINGOLD (Chief)
CHESTER C. Davis

WILLIAM THOMAS GRAHAM, JR.
VICTORIA LANE ROEMER
LAURIE L. HUTCHINS

Lisa V. L. MENEFEE
LAWRENCE J. FINE

DENISE S. HARTSFIELD
GEORGE BEDSWORTH

CAMILLE D. BANKS-PAYNE

L. DALE GRAHAM (Chief)

H. THOMAS CHURCH
DEBORAH BROWN

EpwARrD L. HENDRICK IV
CHRISTINE UNDERWOOD
WAYNE L. MICHAEL (Chief)
JiMmy L. MYERS

AprIL C. WooD

Mary F. COVINGTON

CARLTON TERRY

J. RODWELL PENRY

MircHELL L. MCLEAN (Chief)
Davip V. BYRD

JEANIE REAVIS HOUSTON
MICHAEL D. DUNCAN
ALEXANDER LYERLY (Chief)
WiLLIAM A. LEAVELL IIT

R. GREGORY HORNE
THEODORE WRIGHT MCENTIRE

Xiv

ADDRESS

Concord
Concord
Concord

Troy

Asheboro
Carthage
Asheboro
Asheboro
Asheboro
Asheboro
Salisbury
Salisbury
Salisbury
Salisbury
Salisbury
Wadesboro
Monroe
Rockingham
Albemarle
Monroe
Monroe
Monroe
Monroe
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Taylorsville
Statesville
Statesville
Statesville
Statesville
Lexington
Mocksville
Lexington
Mocksville
Lexington
Lexington
Wilkesboro
Wilkesboro
Wilkesboro
Wilkesboro
Banner Elk
Bakersville
Newland
Newland



DISTRICT

25

26

27A

27B

28

29A

JUDGES

ROBERT M. Brapy (Chief)
GREGORY R. HAYES

L. SUZANNE OWSLEY

C. THOMAS EDWARDS
BUFORD A. CHERRY
SHERRIE WILSON ELLIOTT
Amy R. SIGMON

J. GARY DELLINGER
ROBERT A. MULLINAX, JR.
Lisa C. BELL (Chief)

H. WiLLIAM CONSTANGY
RickYE McKoOY-MITCHELL
Louis A. TROSCH, JR.
REGAN A. MILLER

HuGH B. LEwis

Becky THORNE TIN
THOMAS MOORE, JR.
CHRISTY TOWNLEY MANN
TiMoTHY M. SMITH
RonaLp C. CHAPMAN
PAIGE B. MCTHENIA

JENA P. CULLER

KIMBERLY Y. BEST-STATON
CHARLOTTE BROWN-WILLIAMS
JOHN TOTTEN

ELIZABETH THORNTON TROSCH
DonNIE HOOVER
THEOFANIS X. NIXON
Tyyawpl M. HANDS
KAREN EADY-WILLIAMS

RALPH C. GINGLES, JR. (Chief)

ANGELA G. HOYLE

JOHN K. GREENLEE
JAMES A. JACKSON
THOMAS GREGORY TAYLOR
MicHAEL K. LANDS
RICHARD ABERNETHY
LARRY JAMES WILSON (Chief)
ANNA F. FOSTER

K. DEAN BLACK

ALl B. Paksoy, Jr.
MEREDITH A. SHUFORD
GARY S. CasH (Chief)
SHIRLEY H. BROWN
REBECCA B. KNIGHT
MARVIN P. PoOPE, Jr.
PATRICIA KAUFMANN YOUNG
SHARON TRACEY BARRETT
J. CALvVIN HILL

C. Ranpy PooL (Chief)
LAURA ANNE POWELL

J. THOMAS DAvIs

ADDRESS

Lenoir
Hickory
Hickory
Morganton
Hickory
Newton
Newton
Newton
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Gastonia
Gastonia
Belmont
Gastonia
Gastonia
Shelby
Shelby
Denver
Shelby
Shelby
Asheville
Asheville
Asheville
Asheville
Asheville
Asheville
Asheville
Marion
Rutherfordton
Rutherfordton



DISTRICT

29B

30

JUDGES

ATHENA F. BROOKS (Chief)
DaviD KENNEDY Fox
THOMAS M. BRITTAIN, JR.
PETER KNIGHT

RicHLYN D. HoLt (Chief)
STEVEN J. BRYANT

Monica HAYES LESLIE
RicHARD K. WALKER
DanNyA L. VANHOOK

ADDRESS

Cedar Mountain
Hendersonville
Hendersonville
Hendersonville
Waynesville
Bryson City
Waynesville
Waynesville
Waynesville

EMERGENCY DISTRICT COURT JUDGES

THOMAS V. ALDRIDGE, JR.
KYLE D. AusTIN

SARAH P. BAILEY
GRAFTON G. BEAMAN
RoNALD E. BOGLE

JAMES THOMAS BOWEN IIT
HuGH B. CAMPBELL
SAMUEL CATHEY

DanNY E. Davis

SHELLY H. DESVOUGES
M. PATRICIA DEVINE

J. KEATON FONVIELLE
THOMAS G. FOSTER, JR.
EARL J. FOWLER, JR.
RoDNEY R. GOODMAN
JOYCE A. HAMILTON
LAWRENCE HAMMOND, JR.
JAMES W. HARDISON
JANE V. HARPER

JAMES A. HARRILL, JR.
REsA HARRIS

RoBERT E. HODGES
SHELLY S. HoLr

JAMES M. HONEYCUTT
PuiLip F. HOWERTON, JR.
WiLLIAM G. JONES
LiLLIAN B. JORDAN

DaviD Q. LABARRE
WiLLiam C. LAWTON
JAMES E. MARTIN
HaroLD PauL McCoy, Jr.
LAWRENCE MCSWAIN
FRriTZ Y. MERCER, JR.
WiLLiaM M. NEELY

Ortis M. OLIVER

WARREN L. PATE

Nancy C. PHILLIPS
DENNIS J. REDWING

Whiteville
Pineola
Rocky Mount
Elizabeth City
Raleigh
Lincolnton
Charlotte
Charlotte
Waynesville
Raleigh
Hillsborough
Shelby
Greensboro
Asheville
Kinston
Raleigh
Asheboro
Williamston
Charlotte
Winston-Salem
Charlotte
Morganton
Wilmington
Lexington
Charlotte
Charlotte
Asheboro
Durham
Raleigh
Greenville
Halifax
Greensboro
Charlotte
Asheboro
Dobson
Raeford
Elizabethtown
Gastonia



DISTRICT

JUDGES

J. LARRY SENTER
JOseEPH E. SETZER, JR.
RUSSELL SHERRILL III
CATHERINE C. STEVENS
J. KENT WASHBURN

CHARLES W. WILKINSON, JR.

ADDRESS

Raleigh
Goldsboro
Raleigh
Chapel Hill
Graham
Oxford

RETIRED/RECALLED JUDGES

CLAUDE W. ALLEN, JR.
DoNALD L. BOONE
JOYCE A. BROWN
DAPHENE L. CANTRELL
T. YATES DOBSON, JR.
HARLEY B. GASTON, JR.
JANE V. HARPER
RoranD H. HAYES
WALTER P. HENDERSON
CHARLES A. HORN, SR.
Epwarp H. McCORMICK
J. BRUCE MORTON
STANLEY PEELE
MARGARET L. SHARPE
SAMUEL M. TATE

JOHN L. WHITLEY

xvii

Oxford

High Point
Otto
Charlotte
Smithfield
Gastonia
Charlotte
Gastonia
Trenton
Shelby
Lillington
Greensboro
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STATE OF NORTH CAROLINA, PraintTirr v. PHILIP MORRIS USA, INC.; R.J.
REYNOLDS TOBACCO COMPANY; BROWN & WILLIAMSON TOBACCO COM-
PANY, INDIVIDUALLY AND AS SUCCESSOR BY MERGER TO THE AMERICAN TOBACCO
COMPANY; aND LORILLARD TOBACCO COMPANY, DEFENDANTS

No. COA07-409
(Filed 7 October 2008)

1. Appeal and Error— appealability—order compelling arbi-
tration—writ of certiorari
The Court of Appeals exercised its discretion under N.C. R.
App. P. 21 to grant the State’s petition for writ of certiorari
to review the merits of an appeal from an order compelling
arbitration.

2. Arbitration and Mediation— Master Settlement Agree-
ment—sovereign immunity

The Business Court did not err in a declaratory judgment
action arising out of the Master Settlement Agreement entered
into by most of the states and various tobacco manufacturers to
resolve tobacco-related litigation by ordering arbitration even
though the State contends the order was barred by sovereign
immunity because: (1) contrary to defendants’ assertion,
N.C.G.S. § 105-113.4C does not preclude an order compelling
arbitration to determine whether North Carolina diligently
enforced its escrow statute; (2) the State failed to demonstrate

1
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that an order compelling arbitration was barred by sovereign
immunity; and (3) the order does not violate the separation of
powers doctrine.

3. Arbitration and Mediation— Master Settlement Agree-
ment—diligent enforcement of state escrow statute

The Business Court properly concluded in a declaratory judg-
ment action that the parties knowingly and intentionally agreed
to arbitrate the dispute including diligent enforcement of North
Carolina’s escrow statute regarding the Master Settlement
Agreement (MSA) entered into by most of the states and various
tobacco manufacturers to resolve tobacco-related litigation
because: (1) the plain language of the MSA established that the
issue of application of the nonparticipating manufacturers (NPM)
adjustment for 2003, including the question of diligent enforce-
ment, must be arbitrated; (2) all of the other jurisdictions consid-
ering this issue concluded that the MSA subjected the issue of
diligent enforcement to arbitration; and (3) the underlying dis-
pute over the independent auditor’s decision not to apply the
NPM adjustment falls within the scope of the arbitration provi-
sion since it directly involves a determination concerning the
operation or application by the independent auditor, and the dis-
pute also arises out of or relates to the independent auditor’s cal-
culation of the annual payments.

4. Arbitration and Mediation— Tobacco Settlement Agree-
ments—Ilack of diligent enforcement

Although the State contends in a declaratory judgment action
that the participating tobacco manufacturers (PM) released any
claims they possess regarding a lack of diligent enforcement in
2003, the dispute over whether the June 2003 Tobacco Settlement
Agreements prohibited the PM from contesting diligent enforce-
ment in 2003 fell within the purview of the auditor’s determina-
tion concerning the applicability of the NPM adjustment, and
therefore, must be presented as part of the arbitration process.

Appeal by plaintiff from order entered 4 December 2006 by Judge
Ben F. Tennille in Wake County Superior Court. Heard in the Court of
Appeals 13 November 2007.

Attorney General Roy Cooper, by Special Deputy Attorneys
General Buren R. Shields, III and Melissa L. Trippe, for
plaintiff-appellant.
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Manning, Fulton & Skinner, PA., by Michael T. Medford, and
Winston & Strawn, LLP, by Thomas J. Frederick, for defendant-
appellee Philip Morris USA, Inc.

Womble Carlyle Sandridge & Rice, PLLC, by Burley B. Mitchell,
Jr. and W. David Edwards, and Kirkland & FEllis LLP, by
Stephen R. Patton and Douglas G. Smith, for defendant-appellee
R.J. Reynolds Tobacco Company.

Brooks, Pierce, McLendon, Humphrey & Leonard, LLP, by Jim
W. Phillips, Jr., and Weil, Gotshal & Manges LLP, by Penny
Reid,for defendant-appellee Lorillard Tobacco Company.

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, L.L.P,
by Clifton L. Brinson, and Howrey, LLP, by Robert J.
Brookhiser and FElizabeth B. McCallum, for defendants-
appellees Subsequent Participating Manufacturers.

GEER, Judge.

This appeal arises out of the Master Settlement Agreement
(“MSA”) entered into by most of the states and various tobacco man-
ufacturers to resolve tobacco-related litigation. The State appeals
from the Business Court’s order compelling arbitration, arguing that
the order is barred by sovereign immunity, interferes with prosecuto-
rial discretion, and is inconsistent with the MSA. Forty-seven other
jurisdictions have already addressed identical litigation brought by
other governments and unanimously have concluded that the issues
must be arbitrated.] While those opinions are not binding on us, we
are in agreement with the reasoning in those decisions and see no

1. The decision by the Maryland Court of Special Appeals in State v. Philip
Morris Inc., 179 Md. App. 140, 155 n.10, 944 A.2d 1167, 1173 n.10, cert. denied, 405 Md.
65, 949 A.2d 653 (2008), lists decisions from 46 jurisdictions (44 states, the District of
Columbia, and Puerto Rico) that have also addressed the issues before this Court
regarding the MSA. The Maryland decision indicates that 45 of the 46 jurisdictions
determined that the dispute is subject to arbitration, with a Louisiana trial court ren-
dering the sole contrary decision. Since the filing of the Maryland opinion, the
Louisiana Court of Appeals has reversed the trial court and held that the plain language
of the MSA requires arbitration. See State v. Philip Morris USA, Inc., 980 So. 2d 296
(La. Ct. App. 2008). In addition, a Georgia Superior Court has also concluded that the
dispute is subject to arbitration. See State v. Philip Morris USA, Inc., No. 2006CV6128
(Ga. Super. Ct. Feb. 4, 2008). In addition to Louisiana and Maryland, the following
appellate courts have rendered decisions: State v. Lorillard Tobacco Co., 2008 Ala.
LEXIS 62, 2008 WL 821054 (Mar. 28, 2008); State v. The Honorable Timothy J. Ryan,
No. 1 CA-SA 07-0083 (Ariz. Ct. App. May 24, 2007); State v. Philip Morris, Inc., 279
Conn. 785, 905 A.2d 42 (2006); People v. Lorillard Tobacco Co., 372 I1l. App. 3d 190, 865
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basis for distinguishing the North Carolina litigation. We, therefore,
affirm the Business Court’s order compelling arbitration.

Facts

After decades of litigation between private consumers and ciga-
rette manufacturers, the attorneys general in all 50 states initiated
public causes of action against tobacco manufacturers. In 1998, 46
states (including North Carolina), the District of Columbia, Puerto
Rico, and five U.S. Territories (collectively “the settling states”)
entered into the MSA with Philip Morris USA, Inc., R.J. Reynolds
Tobacco Company, and Lorillard Tobacco Company, the original par-
ticipating manufacturers (the “OPMs”). Since the execution of the
agreement, more than 40 other manufacturers (identified as subse-
quent participating manufacturers or “SPMs”) have joined the agree-
ment. Together, the OPMs and SPMs are referred to as participating
manufacturers (or “PMs”).

Under the MSA, the PMs agreed to make annual payments to the
settling states as compensation for smoking-related medical costs.
The MSA requires the PMs, on 15 April of every year, to each make a
single payment into an escrow account in an amount calculated an-
nually by an independent auditor based on a formula set out in the
MSA. The auditor allocates the annual settlement payment among
the settling states in accordance with the MSA. The annual national
payment is, however, subject to several adjustments, including the
one at issue in this case: the non-participating manufacturers (the
“NPMs”) adjustment.

The NPM adjustment reduces the PMs’ annual payment obliga-
tions as compensation for their losing market share to tobacco com-
panies not subject to the MSA. In order to receive the adjustment, (1)

N.E.2d 546, appeal denied, 225 Ill. 2d 657, 875 N.E.2d 1119 (2007); State v. Philip
Morris Tobacco Co., — Ind. App. —, 879 N.E.2d 1212 (2008); Commonwealth v.
Philip Morris Inc., 448 Mass. 836, 864 N.E.2d 505 (2007); Attorney General v. Philip
Morris USA, 2007 Mich. App. LEXIS 1490, 2007 WL 1651839, appeal denied, 480 Mich.
990, 742 N.W.2d 118 (2007); State v. R.J. Reynolds Tobacco Co., 275 Neb. 310, 746
N.W.2d 672 (2008); State v. Philip Morris USA, Inc., 155 N.H. 598, 927 A.2d 503 (2007);
State v. Philip Morris Inc., 8 N.Y.3d 574, 869 N.E.2d 636 (2007); State v. Philip Morris,
Inc., 2007 ND 90, 732 N.W.2d 720 (2007); State v. Philip Morris USA Inc., 2008 VT 11,
945 A.2d 887 (2008); Commonwealth v. Philip Morris USA, Inc., No. 062245 (Va. Feb.
21, 2007). At present, trial and appellate courts in 45 states, the District of Columbia,
and Puerto Rico have addressed the issues before this Court. No jurisdiction has found
the arguments made by the State in this case to be persuasive.
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the PM must have experienced a “Market Share Loss,” and (2) an
economic consulting firm must determine “that the disadvantages
experienced as a result of the provisions of [the MSA] were a signifi-
cant factor contributing to the Market Share Loss.” (Internal quota-
tion marks omitted.) If a PM meets these two requirements, then the
PM may be entitled to reduce its payment for that year.

A state may avoid its share of the NPM adjustment by demon-
strating that, during the year at issue, it “diligently enforced” a
“Qualifying Statute,” defined as a statute as set out in the MSA that
imposes an escrow obligation on NPMs that is roughly equivalent to
the payments the NPMs would pay if they had signed the MSA (“the
escrow statute”). If a state makes the required showing, its share of
the adjustment is reallocated to other settling states that did not dili-
gently enforce a qualifying statute.

In early 2004, the independent auditor requested information
from the National Association of Attorneys General (“NAAG”) regard-
ing qualifying statutes in the settling states. The NAAG informed the
auditor that all of the settling states had enacted model statutes that
they represented to have been in full force and effect. Based on this
information, the auditor concluded that “no possible NPM adjustment
is allocated to PMs.” As the Business Court explained, the independ-
ent auditor, “having found that each Settling State had a Qualifying
Statute in force, effectively presumed that each Settling State had
diligently enforced that statute as required” by the MSA.

The current dispute involves the annual payment that was due on
17 April 2006. Pursuant to the NPM adjustment provisions, the eco-
nomic consulting firm concluded that the MSA was a significant fac-
tor contributing to the PMs’ 2003 market share loss. The OPMs, there-
fore, requested that the independent auditor apply the NPM
adjustment to the payments due on 17 April 2006. The auditor, how-
ever, indicated that it “would not modify its current approach to the
application of the NPM Settlement Adjustment” and would continue
to presume that the statutes had been diligently enforced.

The OPMs formally objected to the independent auditor’s final
calculation on 10 April 2006 and requested that North Carolina and
the other settling states arbitrate the dispute over the NPM adjust-
ment. North Carolina refused to enter into arbitration, as did the
other settling states. On 20 April 2006, the State filed a Motion for

2. A market share loss occurs if the PM’s share of the U.S. cigarette market
declines from one year to the next.
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Declaratory Order requesting that the Business Court (1) construe
the MSA term “diligent enforcement,” (2) find and declare that North
Carolina had diligently enforced its qualifying statute, (3) find that
North Carolina is not subject to an NPM adjustment for 2003, and (4)
require the OPMs and SPMs to make the escrow payment into a dis-
puted payments account or seek an offset of any payments made. On
15 May 2006, the OPMs filed a “Motion to Compel Arbitration and to
Dismiss or, in the Alternative, Stay This Litigation.” The SPMs moved
to intervene on 6 June 2006, and the Business Court granted the
motion to intervene over the State’s objection on 25 July 2006.

On 4 December 2006, the Business Court granted the PMs’ motion
to compel arbitration, directed that the parties submit their dispute to
the arbitration panel as provided in the MSA, and stayed further liti-
gation pending arbitration. The State appealed to this Court.

Discussion

[1] As an initial matter, we note that this appeal is from an order
compelling arbitration. Generally, our courts have held that such
orders are not immediately appealable. See, e.g., Laws v. Horizon
Hous., Inc., 137 N.C. App. 770, 771, 529 S.E.2d 695, 696 (2000) (hold-
ing that no immediate right of appeal exists from an order compelling
arbitration); Bluffs, Inc. v. Wysocki, 68 N.C. App. 284, 286, 314 S.E.2d
291, 293 (1984) (holding “there is no right of appeal from an order
compelling arbitration”).

The State does not argue otherwise, but contends that appellate
jurisdiction exists because the order compelling arbitration denied
its claim of sovereign immunity and, therefore, affects a substantial
right under N.C. Gen. Stat. §§ 1-277(a) and 7A-27(d) (2007). See Moore
v. N.C. Coop. Extension Serv., 146 N.C. App. 89, 92, 5652 S.E.2d 662,
664, appeal dismissed and disc. review denied, 354 N.C. 574, 559
S.E.2d 180 (2001); RPR & Assocs. v. State, 139 N.C. App. 525, 527, 534
S.E.2d 247, 250 (2000) (“[T]he denial of a motion to dismiss based
upon the defense of sovereign immunity affects a substantial right
and is thus immediately appealable.”), aff’d per curiam, 353 N.C. 362,
543 S.E.2d 480 (2001). As discussed in further detail below, we dis-
agree with the State’s contention that the Business Court’s ruling
implicates the State’s sovereign immunity. The State has, however,
also filed a petition for writ of certiorari. We exercise our discretion
under N.C.R. App. P. 21 to grant the petition and review the merits of
this appeal.
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I

[2] We first address the State’s contention that sovereign immunity
bars any order compelling the State to arbitrate the question whether
North Carolina “diligently enforced” its escrow statute. Sovereign
immunity is a common law doctrine that prohibits a lawsuit against
the State of North Carolina “unless it consents to be sued or upon its
waiver of immunity.” Guthrie v. N.C. State Ports Auth., 307 N.C. 522,
534, 299 S.E.2d 618, 625 (1983). Under this doctrine, “ ‘[i]t is for the
General Assembly to determine when and under what circumstances
the State may be sued.”” Id. (emphasis omitted) (quoting Great Am.
Ins. Co. v. Gold, 254 N.C. 168, 173, 118 S.E.2d 792, 795 (1961), over-
ruled on other grounds by Smith v. State, 289 N.C. 303, 222 S.E.2d
412 (1976)).

In this case, however, the State was not sued, but rather brought
suit against the OPMs. It then chose to settle the litigation pursuant
to the MSA, which included among its terms an arbitration provision.
The State does not appear to be arguing that no authority to enter into
the MSA existed. Indeed, such an argument could result in forfeiture
of hundreds of millions of dollars.

Nor can the State be asserting that it can never be bound to arbi-
trate. Courts, including our Supreme Court, have enforced arbitration
agreements against sovereigns. See Johnston County v. R. N. Rouse
& Co., 331 N.C. 88, 97, 414 S.E.2d 30, 35 (1992) (holding that county
should be compelled to arbitrate based on contract including arbitra-
tion clause); see also C&L Enters., Inc. v. Citizen Band Potawatomsi
Indian Tribe of Okla., 532 U.S. 411, 423, 149 L. Ed. 2d 623, 634, 121
S. Ct. 1589, 15697 (2001) (holding that tribe “consented to arbitration”
in agreement it signed and “thereby waived its sovereign immunity”);
Hardie v. United States, 367 F.3d 1288, 1291 (Fed. Cir. 2004) (reject-
ing federal government’s claim that it did not waive its sovereign
immunity as to binding arbitration and holding “the United States is
subject to the arbitration clause of the joint venture agreement just
as any private party would be”).

The State initially asserts that prosecutorial discretion is encom-
passed within sovereign immunity and “is protected irrespective of
whether it is the subject of a provision in a State contract.” According
to the State, prosecutorial discretion “is subject, if [at] all, to only the
most limited judicial review; and is never subject to the substitution
of judgment or de novo determination by arbitration.” As support for
this broad assertion, the State relies solely upon Heckler v. Chaney,
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470 U.S. 821, 84 L. Ed. 2d 714, 105 S. Ct. 1649 (1985). Nothing in
Heckler validates the State’s proposition.

Heckler addressed whether individuals sentenced to death by
lethal injection could seek review under the federal Administrative
Procedure Act (the “APA”) of the FDA's failure to take investigatory
and enforcement actions to prevent states from using lethal injection
drugs when the FDA had not approved their use for human execu-
tions. Id. at 823-24, 84 L. Ed. 2d at 718-19, 105 S. Ct. at 1651-52. As the
opinion states, the case “turn[ed] on the important question of the
extent to which determinations by the FDA not to exercise its
enforcement authority over the use of drugs in interstate commerce
may be judicially reviewed. That decision in turn involves the con-
struction of two separate but necessarily interrelated statutes, the
APA and the [Federal Food, Drug, and Cosmetic Act].” Id. at 828, 84
L. Ed. 2d at 721, 105 S. Ct. at 1654. Ultimately, the Court concluded
that, under the APA, an enforcement decision is “presumptively unre-
viewable,” but that “presumption may be rebutted where the substan-
tive statute has provided guidelines for the agency to follow in exer-
cising its enforcement powers.” Id. at 832-33, 84 L. Ed. 2d at 724, 105
S. Ct. at 1656. The Court stressed, however, that “Congress may limit
an agency’s exercise of enforcement power if it wishes . . . .” Id. at
833, 84 L. Ed. 2d at 725, 105 S. Ct. at 1656.

The obvious distinction is that this case does not involve the fed-
eral APA. Regardless, Heckler does not address a government’s abil-
ity to enter into a contract providing for arbitration and does not dis-
cuss principles of sovereign immunity. The State’s assertion, citing
Heckler, that any review of an enforcement decision is limited to (1)
a North Carolina court, (2) determining compliance with legislatively
promulgated standards, (3) with application of an abuse of discretion
standard is not supported by Heckler. Nor does Heckler in any way
suggest, as the State claims it does, that “[a]ny further or different
review/assessment is barred by sovereign immunity.”3

In any event, requiring arbitration of the question whether a state
has diligently enforced its escrow statute does not interfere with the

3. For this latter proposition, the State also cites Central Carolina Nissan, Inc.
v. Sturgis, 98 N.C. App. 2563, 261, 390 S.E.2d 730, 735, disc. review denied, 327 N.C. 137,
394 S.E.2d 169 (1990). In that case, this Court held only that the trial court properly
imposed Rule 11 sanctions on an attorney for filing a declaratory judgment action, in
the midst of settlement negotiations with the State, seeking a declaration that its antic-
ipated defenses to any action to be later filed by the State were meritorious.
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State’s prosecutorial discretion. The State may prosecute or not, as
it chooses. The State does not dispute that, under the MSA, if it has
chosen not to prosecute, then it is subject to the NPM adjustment and
is subject to litigation regarding issues relating to the adjustment.
Indeed, the State clarified in its reply brief: “The State asserts the
immunity of its sovereign prosecutorial discretion only as to this lat-
ter, legal determination [of whether the State in fact diligently en-
forced its escrow statute]. The State does not challenge the PMs’ en-
titlement to an NPM Adjustment.” In short, the State asserts that
“sovereign immunity bars both the forum (national arbitration) and
the standard of review (whatever the arbitrators select) that the
OPMs assert.” The State does not explain, however, in what manner
the choice of forum and the standard of review regarding whether it
has diligently enforced the statute implicates its discretion to decide
whether to enforce the statute in the first place.

The Massachusetts Supreme Judicial Court has, in considering
this exact argument, concluded that it “misses the mark.”
Commonwealth v. Philip Morris Inc., 448 Mass. 836, 848, 864 N.E.2d
505, 514 (2007). The court explained:

Submitting the diligent enforcement question to an arbitrator
cedes neither sovereign power nor the task of reviewing discre-
tionary enforcement decisions under [the escrow statute]. Any
determination by the auditor or the arbitrator concerning diligent
enforcement has meaning only in the context of the settlement
agreement, with no effect on anyone except for the settlement
agreement parties. It is an analysis to determine whether a con-
dition in the contract has been met. There is no reason why the
Commonwealth, as opposed to any other party to a contract, can-
not be subject to an analysis of its having met (or not) contractual
conditions within the terms established by the contract.
Determining whether the Commonwealth has met a condition in
a contract does not constitute a cession or delegation of the sov-
ereign enforcement power. Indeed, the settlement agreement
places no limitations on the Commonwealth’s prerogative to
enforce [the escrow statute] as it sees fit. Nor, as the Common-
wealth suggests, does it subject the Commonwealth’s enforce-
ment decisions to discretionary review of the sort that takes
place in a court. Judicial review tests the basis and legality of gov-
ernment action, and can result in a court’s vacating a rule or an
enforcement decision. . . . In contrast, the settlement agreement’s
diligent enforcement determination does nothing to compel, mod-
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ify, or vacate any action the Commonwealth may take pursuant
to [the escrow statute].

Id. at 848-49, 864 N.E.2d at 514-15 (internal quotation marks omitted).
See also State v. Philip Morris USA, Inc., 927 A.2d 503, 513 (N.H.
2007) (holding that, under the MSA, even if compelled to arbitrate,
the State retains full enforcement power and sovereign immunity is
not implicated).

The State contends that N.C. Gen. Stat. § 105-113.4C (2007) differ-
entiates this State from the other jurisdictions. The statute provides:

The Master Settlement Agreement between the states and the
tobacco product manufacturers, incorporated by reference into
the consent decree referred to in S.L. 1999-2, requires each state
to diligently enforce Article 37 of Chapter 66 of the General
Statutes. The Office of the Attorney General and the Secretary
of Revenue shall perform the following responsibilities in enforc-
ing Article 37:

ey

)

3

@

The Office of the Attorney General must give to the
Secretary of Revenue a list of the nonparticipating manu-
facturers under the Master Settlement Agreement and
the brand names of the products of the nonparticipat-
ing manufacturers.

The Office of the Attorney General must update the list
provided under subdivision (1) of this section when a
nonparticipating manufacturer becomes a participating
manufacturer, another nonparticipating manufacturer is
identified, or more brands or products of nonparticipat-
ing manufacturers are identified.

The Secretary of Revenue must require the taxpayers of
the tobacco excise tax to identify the amount of tobacco
products of nonparticipating manufacturers sold by the
taxpayers, and may impose this requirement as provided
in G.S. 66-290(10).

The Secretary of Revenue must determine the amount of
State tobacco excise taxes attributable to the products of
nonparticipating manufacturers, based on the informa-
tion provided by the taxpayers, and must report this
information to the Office of the Attorney General.
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N.C. Gen. Stat. § 105-113.4C. According to the State, this statute con-
stitutes a “promulgation of reviewable standards” from which “it is
clear that the General Assembly intended to supply a definition for
‘diligently enforced’ in North Carolina by applying the common law of
prosecutorial discretion.”

The plain language of the statute—contained in the Chapter of
the General Statutes relating to Taxation and not the section spe-
cifically addressing Tobacco Escrow Compliance, N.C. Gen. Stat.
§ 66-292 et seq. (2007)—indicates that the General Assembly was
only setting out an allocation of responsibilities as between the
Secretary of Revenue and the Office of the Attorney General in con-
nection with diligent enforcement of the escrow statute. N.C. Gen.
Stat. § 105-113.4C imposes certain duties on the Office of the
Attorney General for compiling lists. Contrary to the State’s assertion,
the statute does not include any standards applicable to the decision
of the Attorney General regarding whether to enforce the escrow
statute under N.C. Gen. Stat. § 66-291(c) (2007) (stating that the
Attorney General “may bring a civil action on behalf of the State”
against manufacturer who fails to place funds in escrow) or N.C. Gen.
Stat. § 66-293(a) (2007) (providing that Attorney General “may”
impose civil penalty on person in violation of escrow requirements).

Simply put, no provision of the statute can be viewed as supply-
ing a definition for “diligently enforced,” as specifying the forum for
determination of the issue of diligent enforcement, or as incorporat-
ing some unspecified standard of review for the exercise of prosecu-
torial discretion. In short, N.C. Gen. Stat. § 105-113.4C does not pre-
clude an order compelling arbitration to determine whether North
Carolina diligently enforced its escrow statute. The State has, there-
fore, failed to demonstrate that an order compelling arbitration is
barred by sovereign immunity.

In a related argument, the State asserts: “Any judicial action
which has the effect of usurping the prerogative of the General
Assembly to determine the: (a) extent to which sovereign immunity is
waived in a particular situation; or (b) limitations on the authority of
any representative of the State to bind the State in contract on a
particular subject, is barred by the Separation of Powers doctrine
in Article I, section 6, Article II, sections 1 and 20, and Article IV,
section 1, of the North Carolina Constitution.” We do not understand
the State to be contending in this argument that no authority existed
to bind the State to the MSA—in oral argument, the State conceded
that the General Assembly ratified the agreement, and the General
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Assembly enacted the necessary legislation to implement its terms.
To the extent that the State’s argument hinges on N.C. Gen. Stat.
§ 105-113.4C, we have already concluded that the General Assembly
did not intend, in passing that statute, to retroactively limit the pro-
cedures and standard for review governing the question of diligent
enforcement. The Business Court’s order compelling arbitration,
therefore, does not violate the separation of powers doctrine.

II

[3] The State next contends that it did not, when signing the MSA,
knowingly and intentionally agree to arbitrate whether North
Carolina had “diligently enforced” its escrow statute. As the State
asserts in its brief, “ ‘[t]he [Federal Arbitration Act] directs courts to
place arbitration agreements on equal footing with other contracts,
but it does not require parties to arbitrate when they have not agreed
to do so.”” (Quoting Equal Employment Opportunity Comm’n v.
Waffle House, Inc., 534 U.S. 279, 293, 151 L. Ed. 2d 755, 768, 122 S. Ct.
754, 764 (2002)). Nevertheless, based upon our review of the MSA, we
agree with all of the other jurisdictions considering this issue that the
MSA subjects the issue of diligent enforcement to arbitration.

In order to determine whether a dispute is subject to arbitration,
a court must “ascertain both (1) whether the parties had a valid agree-
ment to arbitrate, and also (2) whether the specific dispute falls
within the substantive scope of that agreement.” Raspet v. Buck, 147
N.C. App. 133, 136, 5564 S.E.2d 676, 678 (2001) (internal quotation
marks omitted). In this case, there is no dispute that the MSA con-
tains an arbitration agreement; the issue is whether a specific dis-
pute—the question of diligent enforcement—falls within the scope of
that agreement. A trial court’s conclusion, as here, that a particular
dispute is subject to arbitration is a conclusion of law, reviewable de
novo by the appellate court. Id.

Although the State makes various arguments suggesting that we
should construe the contract in the light most favorable to the State,
“[t]he interpretation of the terms of an arbitration agreement are gov-
erned by contract principles.” Trafalgar House Constr., Inc. v. MSL
Enters., Inc., 128 N.C. App. 252, 256, 494 S.E.2d 613, 616 (1998). See
also Brown v. Centex Homes, 171 N.C. App. 741, 744, 615 S.E.2d 86,
88 (2005) (“The law of contracts governs the issue of whether an
agreement to arbitrate exists.”). As this Court has explained:

“Where the language of a contract is plain and unambiguous,
the construction of the agreement is a matter of law; and the
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court may not ignore or delete any of its provisions, nor insert
words into it, but must construe the contract as written, in the
light of the undisputed evidence as to the custom, usage, and
meaning of its terms.” . . . “If the plain language of a contract
is clear, the intention of the parties is inferred from the words
of the contract.”

Hemric v. Groce, 169 N.C. App. 69, 76, 609 S.E.2d 276, 282 (quoting
Martin v. Martin, 26 N.C. App. 506, 508, 216 S.E.2d 456, 457-58 (1975)
and Potter v. Hilemn, Inc., 150 N.C. App. 326, 331, 564 S.E.2d 259, 263
(2002)), disc. review dismissed and cert. denied, 359 N.C. 631, 616
S.E.2d 234 (2005). We, therefore, turn to the language of the MSA.

The State focuses on the provision of the MSA placing exclusive
jurisdiction in the superior court. Section VII of the MSA provides:

(a) Jurisdiction. Each Participating Manufacturer and each
Settling State acknowledge that the Court: (1) has jurisdiction
over the subject matter of the action identified in Exhibit D in
such Settling State and over each Participating Manufacturer;
(2) shall retain exclusive jurisdiction for the purposes of imple-
menting and enforcing this Agreement and the Consent Decree
as to such Settling State; and (3) except as provided in subsec-
tions IX(d), XI(c) and XVII(d) and Exhibit O, shall be the only
court to which disputes under this Agreement or the Consent
Decree are presented as to such Settling State. Provided, how-
ever, that notwithstanding the foregoing, the Escrow Court (as
defined in the Escrow Agreement) shall have exclusive jurisdic-
tion, as provided in section 15 of the Escrow Agreement, over
any suit, action or proceeding seeking to interpret or enforce
any provision of, or based on any right arising out of, the
Escrow Agreement.

(Emphasis added.)

Subsection XI(c), a specific exception to the “exclusive jurisdic-
tion” of the superior court, provides in turn:

Any dispute, controversy or claim arising out of or relating to cal-
culations performed by, or any determinations made by, the
Independent Auditor (including, without limitation, any dispute
concerning the operation or application of any of the adjust-
ments, reductions, offsets, carry-forwards and allocations
described in subsection IX(j) or subsection XI(i)) shall be
submitted to binding arbitration before a panel of three neutral
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arbitrators, each of whom shall be a former Article III federal
judge. . ..

Thus, “[a]ny dispute, controversy or claim” falling within the scope
of subsection XI(c) is not within the exclusive jurisdiction of the
superior court and must be arbitrated.

The State contends, however, that the question of diligent
enforcement does not fall within subsection XI(c). Other jurisdic-
tions have unanimously held otherwise, and we agree with their
analysis of the MSA.

With respect to the reference in XI(c) to “calculations performed
by, or any determinations made by, the Independent Auditor,” section
XI(a)(1) of the MSA provides that the independent auditor “shall cal-
culate and determine the amount of all payments owed pursuant to
this Agreement, the adjustments, reductions and offsets thereto (and
all resulting carry-forwards, if any), the allocation of such payments,
adjustments, reductions, offsets and carry-forwards among the
Participating Manufacturers and among the Settling States, and shall
perform all other calculations in connection with the foregoing . . ..”
Thus, the independent auditor has the responsibility to both calculate
and determine, among other things, (1) the adjustments and (2) the
allocation of adjustments among the settling states.

Subsection IX(j) sets out the steps that the independent auditor
must take in calculating the PMs’ annual payments. Each of 13
sequentially-numbered clauses references a particular adjustment,
reduction, or offset that “shall be applied” to the results of the imme-
diately preceding clause. The sixth step of that calculation states that
“the NPM Adjustment shall be applied to the results of clause ‘Fifth’
pursuant to subsections IX(d)(1) and (d)(2) .. ..” (Emphasis added.)
The subsection further provides that “[i]n the event that a particular
adjustment, reduction or offset referred to in a clause below does not
apply to the payment being calculated, the result of the clause in
question shall be deemed to be equal to the result of the immediately
preceding clause.” Thus, as the Maryland Court of Special Appeals
explained, “[t]his clause requires the independent auditor, as the
party responsible for performing the calculation in question, to make
a threshold determination whether the adjustment is applicable
before computing its amount and modifying the amount of the sub-
ject payment by applying the adjustment.” State v. Philip Morris
Inc., 179 Md. App. 140, 157, 944 A.2d 1167, 1177, cert. denied, 405 Md.
65, 949 A.2d 653 (2008).
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The NPM adjustment cannot be divorced from the question
whether a state diligently enforced its escrow statute. As the New
Hampshire Supreme Court noted: “The parties do not point to, and
the Court is not aware of, any provisions in the MSA other than
those regarding the NPM Adjustment, where the diligent enforcement
of a Qualifying Statute has any relevance. Thus, a dispute over dili-
gent enforcement arises out of a determination by the Independent
Auditor whether to apply the NPM Adjustment.” Philip Morris
USA, 927 A.2d at 512. See also Philip Morris Inc., 179 Md. App. at
158, 944 A.2d at 1177 (“The diligent enforcement question, mentioned
in the MSA only as part of the NPM Adjustment, is an indispensable
underlying issue of the overall NPM Adjustment and, thus, the deter-
mination and calculations are inextricably linked.”). Further, under
XI(a)(1) of the MSA, the independent auditor is tasked with the
allocation of payments and adjustments among the settling states.
To make that allocation, there must be a determination whether the
NPM adjustment applies; that determination in turn requires a deter-
mination whether the individual state has diligently enforced its
escrow statute.

Accordingly, the issue of a state’s diligent enforcement is a “dis-
pute, controversy or claim arising out of or relating to . . . determina-
tions made by, the Independent Auditor,” as specified in subsection of
XI(c) of the MSA. The issue is, therefore, subject to arbitration. This
conclusion is confirmed by the subsequent parenthetical clause in the
same subsection XI(c), specifying that arbitrable disputes “includ[e],
without limitation, any dispute concerning the operation or applica-
tion of any of the adjustments . . . described in subsection IX(j).”
(Emphasis added.) The parties dispute whether the independent
auditor properly refused to apply the NPM adjustment—thus, the dis-
pute “concern[s] the . . . application” of the NPM adjustment. See
Philip Morris Inc., 179 Md. App. at 156, 944 A.2d at 1176-77 (“In the
instant case, the auditor did not apply the NPM Adjustment to reduce
the participating manufacturers’ annual payment, a determination
that resulted in a calculation greater than if the auditor had applied
the NPM Adjustment. Accordingly, the question of diligent enforce-
ment ‘arises out of’ or ‘relates to’ the auditor’s calculations and deter-
minations because it directly affects the amount of MSA payment the
State and all other settling states receive. . . . As such, the dispute
‘relates to’ the ‘operation’ or ‘application’ of an ‘adjustment’ or ‘allo-
cation pursuant to IX(j).” ).
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The State, however, contends that we should view XI(c)’s arbi-
tration provision as referring only to accounting functions, such as
the amount of payments. This argument overlooks the reference in
the subsection to both “calculations” and “any determinations made
by” the independent auditor. The plain language of the subsection
thus broadens its scope beyond mere calculations. Indeed, calcula-
tion of the amount of payments and allocation of the adjustments
among the states necessarily requires a determination whether an
escrow statute was diligently enforced. See State v. Philip Morris,
Inc., 279 Conn. 785, 799, 905 A.2d 42, 49 (2006) (“Accordingly, we con-
clude that the underlying dispute over the independent auditor’s deci-
sion not to apply the adjustment falls within the scope of the arbitra-
tion provision because it directly involves a determination of the
independent auditor. Moreover, this dispute also arises out of or
relates to the independent auditor’s calculation of the annual pay-
ments because its determination not to apply the nonparticipating
manufacturer adjustment resulted in it calculating higher annual pay-
ments than if it had determined that the adjustment should apply.”).

The State maintains further—without citation of any authority—
that the issue whether a state diligently enforced its escrow statute is
a “legal” determination that cannot be decided by an accounting firm.
Yet, the State also admits that the question of diligent enforcement “is
determined based on North Carolina’s actions”—a factual issue. To
construe subsection XI(c) as the State requests and limit its scope
only to accounting calculations, excluding any other “determina-
tions,” would require rewriting the MSA—something we may not do.
See Philip Morris Inc., 448 Mass. at 847, 864 N.E.2d at 513-14 (reject-
ing argument that independent auditor lacked authority under MSA to
make diligent enforcement determination because it is a “ ‘quintes-
sential[ly] judicial determination’ ”).

The State also argues that the fact that the independent auditor
refused to apply the NPM adjustment does not mean it made a deter-
mination on the issue of diligent enforcement. It is undisputed that
the independent auditor based its refusal to apply the NPM adjust-
ment on a “presumption” that the states were each diligently enforc-
ing their escrow statutes. The arbitration clause, however, encom-
passes any dispute “concerning the operation or application of any of
the adjustments” in subsection IX(j). (Emphasis added.) The decision
of the independent auditor not to actually determine whether states
diligently enforced their statutes is a dispute “concerning the opera-
tion or application” of the NPM adjustment by the independent audi-
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tor. See Philip Morris USA, 927 A.2d at 510 (rejecting State’s con-
tention that because Auditor did not actually make specific determi-
nation regarding diligent enforcement, it was not arbitrable; court
held that State “overlooks the broad language in the arbitration
clause stating that any dispute, controversy or claim arising out
of or relating to the Auditor’s calculations or determinations is
subject to arbitration™).

In any event, as the Massachusetts Supreme Judicial Court rea-
soned, once the economic consultants determined that the MSA was
a significant factor in the loss of market share, “the only means by
which the auditor could have denied the NPM adjustment for that
year was by affirmatively finding that there was diligent enforcement
by the States. It is therefore logically necessary that the auditor did
make a diligent enforcement determination. Whether the auditor
made this determination explicitly, or impliedly, or by employing a
presumption makes no difference.” Philip Morris Inc., 448 Mass. at
847, 864 N.E.2d at 513. See also Philip Morris USA, 927 A.2d at 510
(“We concur with other appellate courts that have held that the
Independent Auditor did, in fact, make a determination regarding
diligent enforcement of Qualifying Statutes.”).

In short, the plain language of the MSA establishes that the issue
of the application of the NPM adjustment for 2003, including the ques-
tion of diligent enforcement, must be arbitrated. The State’s argu-
ments otherwise cannot be reconciled with the actual language of the
MSA. See, e.g., Philip Morris, Inc., 279 Conn. at 807-08, 905 A.2d at
54 (“Any challenge as to whether the independent auditor’s initial
determination [regarding applicability of the NPM adjustment] was,
in fact, correct, under the circumstances, is an issue that the [MSA]
reserves for binding arbitration.”); People v. Lorillard Tobacco Co.,
372 I11. App. 3d 190, 199, 865 N.E.2d 546, 554, appeal denied, 225 Ill.
2d 657, 875 N.E.2d 1119 (2007) (holding “that the plain and unam-
biguous language of the MSA’s arbitration provision requires arbitra-
tion of the parties’ dispute concerning the NPM Adjustment, includ-
ing the State’s diligent enforcement defense”); Philip Morris Inc., 179
Md. App. at 162, 944 A.2d at 1180 (“The question of diligent enforce-
ment cannot be made in a vacuum. We concur with the numerous
jurisdictions that have held that the present dispute must be resolved
under one clear set of rules that apply with equal force to every set-
tling state.”); Philip Morris Inc., 448 Mass. at 849, 864 N.E.2d at 515
(“In sum, this dispute falls squarely under the arbitration provision of
the [MSA].”); State v. Philip Morris Inc., 8 N.Y.3d 574, 580, 869
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N.E.2d 636, 639 (2007) (“The plain language of the MSA compels
arbitration.”); State v. Philip Morris, Inc., 2007 ND 90, 732 N.W.2d
720, 727 (2007) (“Construing these provisions [subsections VII(a),
IX(d), XI(c), and IX(j)] together, we believe the plain and unambig-
uous language of the settlement agreement requires arbitration of
the parties’ dispute.”).

III

[4] Finally, the State contends that the PMs have released any claims
they possess regarding a lack of diligent enforcement in 2003. The
State points to 2003 Tobacco Settlement Agreements that were
entered into separately from the MSA. The agreements provide that
the signatory manufacturer “absolutely and unconditionally releases
and forever discharges [each settling state] from any and all claims
that it ever had, now has, or hereafter can, shall or may have . . .
under Section IX(d) of the MSA with respect to Cigarettes shipped or
sold during 1999, 2000, 2001, and 2002, including any effect such
claims may have on future payments under the MSA.”

The State then argues that “diligent enforcement” for 2003 relates
to North Carolina’s enforcement efforts during calendar year 2003.
According to the State, any enforcement regarding escrow payments
would have had to relate to cigarettes sold in 2002 and thus fall within
the scope of the releases in the 2003 Tobacco Settlement Agreements.
The PMs disagree with that construction of the MSA and the 2003
agreements, but argue that this question must be resolved by the arbi-
tration panel. We agree.

It is well established that once a court has determined that a
claim is subject to arbitration, then the merits of that claim—includ-
ing any defenses—must be decided by the arbitrator. See, e.g.,
Republic of Nicaragua v. Standard Fruit Co., 937 F.2d 469, 478 (9th
Cir. 1991) (“[C]ourts must be careful not to overreach and decide the
merits of an arbitrable claim. Our role is strictly limited to determin-
ing arbitrability and enforcing agreements to arbitrate, leaving the
merits of the claim and any defenses to the arbitrator.”), cert. denied,
503 U.S. 919, 117 L. Ed. 2d 516, 112 S. Ct. 1294 (1992); Goshawk
Dedicated v. Portsmouth Settlement Co. I, 466 F. Supp. 2d 1293, 1311
(N.D. Ga. 2006) (“Courts may not consider defenses to the case gen-
erally, as opposed to specific challenges to an arbitration agreement,
because these are properly reserved for arbitrators.”); British Ins.
Co. of Cayman v. Water Street Ins. Co., 93 F. Supp. 2d 506, 521
(S.D.N.Y. 2000) (holding that once court has decided matter is arbi-
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trable, court must refrain from deciding validity of any defenses
and refer them for resolution by arbitration). This principle applies
equally when the parties have entered into a contract containing an
arbitration clause, a party seeks arbitration of a claim arising out of
the contract, and the opposing party claims that a subsequent agree-
ment—not containing an arbitration clause—released the claims
sought to be arbitrated. See Schlaifer v. Sedlow, 51 N.Y.2d 181, 185,
412 N.E.2d 1294, 1296 (1980) (“Once the parties to a broad arbitration
clause have made a valid choice of forum, as here, all questions with
respect to the validity and effect of subsequent documents purporting
to work a modification or termination of the substantive provisions
of their original agreement are to be resolved by the arbitrator.”).

In this case, the State’s contention regarding the 2003 agreements
addresses the merits of the PMs’ claim under the MSA that they are
entitled to have their required 2003 payments lowered based on the
NPM adjustment. The State’s assertion that the PMs’ claim for a
reduction is barred by the 2003 Tobacco Settlement Agreements con-
stitutes a defense to the claim. The issue must, therefore, be decided
by the arbitration panel. See Philip Morris USA, 927 A.2d at 512-13
(“[TThe dispute over whether the June 2003 agreements prohibit the
PMs from contesting diligent enforcement in 2003 falls within the
purview of the Independent Auditor’s determination concerning
applicability of the NPM Adjustment to the PMs’ 2003 annual pay-
ment, and therefore must be presented as part of the arbitration
process.”); Philip Morris Inc., 179 Md. App. at 167, 944 A.2d at 1183
(“Concurring with the other jurisdictions, we agree with the original
manufacturers’ assertion. . . . The dispute over whether the June 2003
Agreements prohibit the original manufacturers from contesting dili-
gent enforcement in 2003 falls within the purview of the auditor’s
determination concerning the applicability of the NPM Adjustment
and, therefore, must be presented as part of the arbitration
process.”). The Business Court’s order compelling arbitration is,
therefore, affirmed.

Affirmed.

Chief Judge MARTIN and Judge STEELMAN concur.
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CITY OF WILSON REDEVELOPMENT COMMISSION, PraiNTIFF v. LILA RUTH
BOYKIN, a/k/a LILA RUTH PROCTOR, ALL UNKNOWN HEIRS OF FANNIE
FAISON CHESTER, JANNIS BYNUM, U.S. DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT, JOSEPH A. CHESTER, JR., AND wirE, ANNE CHESTER,
PEARL CHESTER McCANTS, AND HUSBAND, WALTER B. McCANTS, Sr., INDIA
CHESTER WATKINS, anp HusBanD, H. PIERRE WATKINS, JAMES ARTHUR
CHESTER, anD wirg, NORINE P. CHESTER, WILLIAM THOMAS CHESTER, AND
wIFE, VERONICA A. CHESTER, IRVIN EUGENE CHESTER, anp wire, PATSY H.
CHESTER, FANNIE E. CHESTER ALSTON, anp ZELDA CHESTER, AS WIDOW AND
SOLE HEIR OF WILLIAM CHESTER, DEFENDANTS

No. COA08-268
(Filed 7 October 2008)

1. Eminent Domain— Ch. 40 action—competing ownership
claims—pretrial determination not required

The trial court in a N.C.G.S. Ch. 40A condemnation action by
a city redevelopment commission was not required to make a pre-
trial determination of the competing claims of ownership of the
condemned property before conducting a jury trial to determine
the fair market value of the property. N.C.G.S. § 40A-55.

2. Evidence— photograph—illustrative purposes—waiver—
failure to show prejudicial error

The trial court did not err in a condemnation action by allow-
ing a witness to illustrate his testimony with a single photograph
of his grandmother in front of the pertinent property because: (1)
in its jury instructions, the trial court cautioned the jury that pho-
tographs were to be considered for illustrative purposes only; (2)
although plaintiff contends the trial court’s instruction encour-
aged the jury to consider defendants’ sentimental attachment to
the property, plaintiff waived appellate review of this issue under
N.C. R. App. P. 10(b)(1) by failing to make this argument at trial;
and (3) plaintiff failed to articulate how this photo changed the
outcome of the trial beyond a generalized assertion that it was
intended to elicit sentimental value, and it was highly unlikely
that this testimony had any significant effect on the jury’s verdict.

3. Eminent Domain— amount paid for other property within
geographical area

The trial court did not err in a condemnation action by admit-
ting testimony that plaintiff city redevelopment commission had
paid as much as $250,000 for another property within the geo-
graphical area of the redevelopment project because: (1) plaintiff
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had paid $250,000 for an apartment building that plaintiff did not
consider blighted or obsolete in contrast to the pertinent prop-
erty that was a small single-family home rather than a well-
maintained apartment complex; and (2) plaintiff failed to articu-
late how, in this evidentiary context, information about the price
paid for a very different property would be likely to affect the
jury’s determination of fair market value of the subject property.

4. Judgments— entry of default—transferred interests—
answer by attorney for unknown parties
Certain defendants in a Ch. 40A condemnation action were
not subject to entry of default where (1) they had transferred
their interests in the condemned property prior to the date they
were served with complaints containing a declaration of taking;
and (2) they were among heirs of the original landowner whose
identities were unknown when the action was initially filed and
were represented by a court-appointed attorney for “unknown
parties” who filed an answer on their behalf.

5. Judgments— entry of default—motion to set aside de-
fault—abuse of discretion standard

The trial court did not abuse its discretion in a condemnation
action by setting aside the entry of default entered against
defendant Boykin because: (1) defendant filed an answer incor-
porating pleadings of Joseph Chester, Jr., and asserting that he
held a power of attorney on her behalf, on the same day that
plaintiff sought entry of default; (2) the order setting aside entry
of default did not create any additional issues or create prejudice
to plaintiff; (3) defendant, who held a one-half undivided interest
in the pertinent property, was ninety-seven years old and living in
a nursing home at the time of trial; and (4) given the factual and
procedural history of this case, it cannot be said that the trial
court abused its discretion by granting this motion.

Appeal by Plaintiff from Orders entered 12 September 2007 and
17 October 2007 by Judge Milton F. Fitch, Jr.,, in Wilson County
Superior Court. Heard in the Court of Appeals 10 September 2008.

Rose Rand Attorneys, PA., by T. Slade Rand, Jr., for Plaintiff-
Appellant.

Poyner & Spruill LLP, by Timothy W. Wilson and Jenny M.
McKellar, for Defendant-Appellees Joseph A. Chester, Jr., and
wife Anne Chester; and Lila Ruth Boykin.
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Farris & Farris PA., by Robert A. Farris, Jr., for Defendant-
Appellee Jannis Bynum.

Connor, Bunn, Rogerson, & Woodard, PL.L.C., by Misty E.
Woodard, for Defendant-Appellees Unknown Heirs of Fannie
Faison Chester.

ARROWOOD, Judge.

Plaintiff, the City of Wilson Redevelopment Commission for
Wilson, North Carolina, appeals from orders entered in connec-
tion with a condemnation action filed against Defendant-Appellees.
We affirm.

The procedural history of this case is summarized in pertinent
part as follows: In 1916 Eliza Boykin was granted a property located
at 204 S. Vick Street in Wilson, North Carolina (the subject property).
Upon her death, it passed to her children Joseph Faison and
Defendant Lila Ruth Boykin. In 1965 Joseph Faison and his wife
deeded their undivided half interest in the subject property to Fannie
Faison Chester. At Fannie Faison Chester’s death, her half interest
passed to her three surviving children, Arthur Lee Chester, William
Chester, and Joseph Chester, Sr. In 1989 Arthur Chester deeded his
interest in the subject property to Jannis Bynum. At the deaths of
William Chester and Joseph Chester, Sr., their heirs succeeded to
their ownership interests in the property. In 1987 Lila Ruth Boykin
executed a power of attorney to Joseph Chester, Jr. At the time of
trial, Lila Ruth Boykin possessed a one half undivided interest in the
subject property, and the other half interest was divided among the
heirs of Fannie Faison Chester and her children, Joseph Chester, Sr.,
and William Chester.

On 25 April 2005 Plaintiff filed a condemnation complaint, decla-
ration of taking, and notice of action. Plaintiff condemned the subject
property as part of an urban redevelopment project, whose aims
included the promotion of “public health and welfare” and “the elim-
ination of certain blighted areas in the City of Wilson[.]” The com-
plaint was filed against the following Defendants: Lila Ruth Boykin;
Unknown Heirs of Fannie Chester; Joseph Chester, Jr., and wife,
Anne Chester (the Chester Defendants); Jannis Bynum; and the U.S.
Department of Housing and Urban Development (HUD) (collectively,
with later-identified heirs to the subject property, Defendants).
Plaintiff estimated $36,260 to be just compensation for the condem-
nation, and deposited that amount with the Wilson County Superior
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Court. In an amended complaint filed in July 2005, Plaintiff listed
liens on the subject property.

On 25 August 2005 Defendant Bynum filed an answer disputing
Plaintiff’s estimate of just compensation for the subject property, and
filed a crossclaim asserting sole ownership of the subject property by
adverse possession and by virtue of the deed from Arthur Chester.
HUD answered, claiming a lien on the subject property. In October
2005 an attorney was appointed to represent the interests of un-
known heirs of Fannie Faison Chester. In October 2005, the Chester
Defendants filed an answer disputing the estimated amount of just
compensation. They also answered Bynum’s crossclaim, denying her
claim of sole ownership and setting out details of the family’s history.
In August 2005 Bynum filed a motion for disbursement of the deposit
money. Plaintiff responded and alleged that “there may be question as
to ownership of the subject property.” The Chester Defendants op-
posed Bynum’s motion.

On 9 May 2006 Plaintiff filed a motion for determination of issues
other than just compensation, specifically asking the trial court to
resolve the Defendants’ “unsettled contentions” as to their respective
ownership rights in the subject property. Following a pretrial hearing
conducted 11 June 2007, the court denied Plaintiff’s motion, and ruled
that it would instead conduct a jury trial on the issue of the amount
of just compensation, without regard to how the various Defendants
might later agree to divide that amount.

On 11 June 2007 Defendant Lila Ruth Boykin filed an answer, join-
ing in and incorporating by reference all pleadings filed by the
Chester Defendants. She asserted that Joseph Chester, Jr. held a
power of attorney and was her attorney in fact. The same day Plaintiff
sought entry of default against Lila Ruth Boykin, and the Wilson
County Clerk of Court entered default against Ms. Boykin.

A jury trial was conducted beginning 12 June 2007 to determine
the amount of just compensation for condemnation of the subject
property. At trial, Plaintiff presented the testimony of Leigh Ann
Braswell, Plaintiff’s Community Development Administrator.
Braswell testified that the purpose of condemnation of the subject
property and properties in the same area was “to remove the blight-
ing conditions in the area.” She described the neighborhood as one
with “very substandard conditions” having “very high crime rates[.]”
She considered the subject property to be “blighted and substan-
dard.” Plaintiff also presented testimony from Edward Robinson, a
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real estate appraiser. Robinson testified that he had appraised the fair
market value of the subject property at $45,000, and its replacement
value at $120,000.

Defendants offered trial testimony from Janiss Bynum. She testi-
fied that she had lived on the subject property for seven years, and
had undertaken significant renovation, remodeling, and maintenance
of the house. Bynum obtained her interest in the property from
Arthur Chester, a relative of her father’s. Her father and Joseph
Chester, Jr., were brothers. Bynum estimated that she spent $30,000
on various repairs, and that the fair market value of the subject prop-
erty was $85,000.

Defendants also called Leigh Braswell as a witness. She testified
that Plaintiff intended to tear down the subject property and replace
it with a “green space” as part of a redevelopment project aimed at
“acquiring blighted and substandard parcels[.]” She testified Plaintiff
had paid $250,000 for an apartment building located in the same rede-
velopment area.

Joseph Chester, Jr., testified that he was born in 1938 and that
the subject property had been in his family for many years. It was
passed from his great-grandmother, Eliza Boykin, to his grandmother,
Fannie Faison Chester. His father and uncles were born in the house,
and Joseph Chester, Jr., had visited the house from the 1940’s to the
present. He illustrated his testimony with a photograph taken in 1900,
depicting Fannie Faison Chester standing in front of the house.
Joseph Chester offered other testimony detailing his family tree as
pertinent to the subject property. Janiss Bynum was his cousin. He
testified that in his opinion the fair market value of the property
was $150,000.

Following the presentation of evidence, the jury returned a ver-
dict on 13 June 2007, finding just compensation to be $170,000. On 22
June 2007 Plaintiff filed a motion for a new trial under N.C. Gen. Stat.
§ 1A-1, Rule 59. Plaintiff asserted that it was entitled to a new trial, on
the grounds that the trial court failed to determine the specific own-
ership interest of all heirs and defendants before trial. Plaintiff also
alleged that the verdict was excessive and was the result of prejudi-
cial and improperly admitted evidence.

In November 2006 Plaintiff obtained an entry of default against
the siblings of Joseph Chester, Jr.,, and their spouses; and against
Zelda Chester, Arthur Chester’s widow. On 11 June 2007 the Chester
Defendants filed quitclaim deeds executed in their favor by five sib-
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lings of Joseph Chester, Jr, and their spouses, releasing to the Chester
Defendants any interest they held in the subject property. On 25 June
2007 the Chester Defendants filed a motion asking the trial court to
set aside the defaults entered against these non-answering defend-
ants, and to allow them an extension of time to file an answer.
Defendants asserted that, prior to the entry of default these defend-
ants had executed quitclaim deeds in favor of the Chester
Defendants. They also contended that default should not have been
entered, inasmuch as these defendants were among the unknown
heirs of Fannie Faison Chester who were represented by appointed
counsel. The trial court did not rule on this motion. The Chester
Defendants also filed a motion to set aside the default entered against
Lila Ruth Boykin and to deem her answer timely filed; their motion
was granted on 12 September 2007. The Defendants accepted remitti-
tur of verdict from $170,000 to $150,000, and on 12 September 2007
judgment in that amount was entered for Defendants. On 16 October
2007 the court denied Plaintiff’s motion for a new trial. From the
orders entering judgment, setting aside the default entered against
Lila Ruth Boykin, and denying its motion for a new trial, Plaintiff
timely appeals.

[1] Plaintiff argues first that the court committed reversible error by
failing to make a pretrial determination of the competing claims of
ownership of the subject property, on the grounds that pretrial “deter-
mination of these issues is a mandatory prerequisite to a trial by jury.”
We disagree.

In the instant case, the condemnees included HUD, which held a
lien on the property, and the heirs of Eliza Boykin, who was granted
the subject property around 1900. Plaintiff filed a pretrial motion ask-
ing the trial court to determine the specific fractional ownership of
the various heirs before conducting a trial to determine the fair mar-
ket value of the subject property. On appeal, Plaintiff asserts that the
denial of this motion was reversible error.

Plaintiff filed its condemnation action under N.C. Gen. Stat.
§ Chapter 40A, “Eminent Domain.” N.C. Gen. Stat. § 40A-1 (2007),
provides in pertinent part that “the procedures provided by this
Chapter shall be the exclusive condemnation procedures to be used
in this State by . . . all local public condemnors.” Because Plaintiff
is a local public condemnor, Chapter 40A governs the proceedings
at issue. Its motion for pretrial determination of ownership issues
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was filed under N.C. Gen. Stat. § 40A-47 (2007), which states in rele-
vant part that:

The judge, upon motion and 10 days’ notice . . . shall, either in or
out of session, hear and determine any and all issues raised by the
pleadings other than the issue of compensation, including, but
not limited to, the condemnor’s authority to take, questions of
necessary and proper parties, title to the land, interest taken, and
area taken.

Plaintiff asserts that, as a matter of law, this statute makes it manda-
tory that all other issues be resolved before a jury trial is conducted
on the issue of just compensation. However, the statute neither
requires that this determination must always be made before trial, nor
otherwise dictates the manner or time for resolution of such issues.
Accordingly, we conclude that the statute does not on its face include
such a requirement.

We have also considered the cases cited by Plaintiff. In this
regard, it is important to keep in mind “the different standards for
compensation for condemnees set out in two different statutes. . . .
[Clompensation [is] determined under N.C.G.S. § 136-112(1) . . . [if]
DOT condemned the property. However, owners of property con-
demned under N.C.G.S. § 40A [are] entitled to compensation under
N.C.G.S. § 40A-64(b), which provides for a compensation system
more favorable to condemnees than the system provided for in
N.C.G.S. § 136-112(1).” Department of Transp. v. Rowe, 353 N.C. 671,
673-74, 549 S.E.2d 203, 206 (2001). For example, “[t]o recover under
G.S. § 136-112(1) the area affected and the area taken must constitute
a single tract. Unity of ownership is an important criterion.” In that
circumstance, “determination of ownership of the area affected [but
not taken] is a prerequisite to a determination of just compensation
for the area taken.” State v. Forehand, 67 N.C. App. 148, 153, 312
S.E.2d 247, 253 (1984) (citing Board of Transportation v. Martin, 296
N.C. 20, 249 S.E.2d 390 (1978)).

However, there is no statutory or common law requirement that
competing claims of condemnees always must be determined before
trial, even when their resolution has no effect on the amount of just
compensation. Under N.C. Gen. Stat. § Chapter 40A, the general rule
is that “the measure of compensation for a taking of property is its
fair market value.” N.C. Gen. Stat. § 40A-64(a) (2007). “The fair mar-
ket value of a property may be defined as ‘the price which a willing
buyer would pay to purchase the asset on the open market from a
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willing seller, with neither party being under any compulsion to com-
plete the transaction.’ ” City of Charlotte v. Hurlahe, 178 N.C. App.
144, 147, 631 S.E.2d 28, 30 (2006) (quoting Carlson v. Carlson, 127
N.C. App. 87, 91, 487 S.E.2d 784, 786 (1997)). On appeal, Plaintiff dis-
cusses factors that it contends would affect an individual condem-
nee’s entitlement to share in the compensation award. These factors
do not affect the objective determination of the fair market value of
the subject property. See BLACK’'S Law DicTioNARY 1587 (8th ed. 2004),
defining fair market value as “[t]he price that a seller is willing to
accept and a buyer is willing to pay on the open market and in an
arm’s-length transaction.”

Moreover, we note that N.C. Gen. Stat. § 40A-55 (2007), expressly
contemplates that the competing claims of condemnees might be
decided after determination of the fair market value of a condemned
property. The statute provides that:

If there are adverse and conflicting claimants to the deposit made
into the court by the condemnor or the additional amount deter-
mined as just compensation, on which the judgment is entered in
said action, the judge may direct the full amount determined to be
paid into said court by the condemnor and may retain said cause
for determination of who is entitled to said moneys. The judge
may by further order in the cause direct to whom the same shall
be paid and may in its discretion order a reference to ascertain
the facts on which such determination and order are to be made.

N.C. Gen. Stat. § 40A-55. The North Carolina Supreme Court has held
that former N.C. Gen. Stat. § 40-23, which is in all substantive
respects the same as N.C. Gen. Stat. § 40A-55, allows for post-trial
determination of competing claims:

G.S. § 40-23 refers specifically to “adverse and conflicting
claimants.” . .. G.S. § 40-23 contains no mandatory provision as to
when or in what manner the respective interests are to be deter-
mined. . . . [W]here there are several interests or estates in a par-
cel of real estate taken by eminent domain, a proper method of
fixing the value of, or damage to, each interest or estate, is to
determine the value of, or damage to, the property as a whole,
and then to apportion the same among the several owners
according to their respective interests or estates|.]

Barnes v. N.C. State Highway Com., 257 N.C. 507, 520, 126 S.E.2d
732, 741-42 (1962) (internal quotation marks and citations omitted)).
Citing Barnes, the North Carolina Supreme Court later held:
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In condemnation proceedings . . . a proper method for determin-
ing compensation to be paid . . . is, first, to determine the value of
the property taken, as a whole, and then apportion the award
among the several claimants. The taker of the property, thus hav-
ing its total liability determined, is not affected by or interested in
the division of the award by the court.

Charlotte v. Recreation Com., 278 N.C. 26, 32-33, 178 S.E.2d 601,
605-06 (1971) (citing Barnes, 2567 N.C. 507, 126 S.E.2d 732)) (other
citations omitted).

We conclude that the trial court did not err by denying Plain-
tiff’s motion for pretrial determination of the respective ownership
interests of the claimants to the subject property. This assignment of
error is overruled.

[2] Plaintiff argues next that the trial court committed reversible
error by allowing Joseph Chester, Jr., to illustrate his testimony with
a single photograph of his grandmother in front of the subject prop-
erty. We disagree.

At trial, Joseph Chester, Jr., testified without objection that the
subject property had been in his family for many years, and had
passed from his great-great grandmother to his grandmother. He
also testified, again without objection, to the summers he spent there
with his grandparents, both as a child and later as a young man. In
connection with this testimony, Joseph Chester, Jr., showed the
jury a photograph taken in 1900, of his grandmother standing in front
of the subject property. In its jury instructions, the trial court cau-
tioned the jury that photographs were to be considered only for il-
lustrative purposes.

“Admission of evidence is ‘addressed to the sound discretion of
the trial court and may be disturbed on appeal only where an abuse
of such discretion is clearly shown.” Under an abuse of discretion
standard, we defer to the trial court’s discretion and will reverse its
decision ‘only upon a showing that it was so arbitrary that it could not
have been the result of a reasoned decision.” ” Gibbs v. Mayo, 162
N.C. App. 5649, 561, 591 S.E.2d 905, 913 (2004) (quoting Sloan v. Miller
Building Corp., 128 N.C. App. 37, 45, 493 S.E.2d 460, 465 (1997); and
White v. White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985)).

On appeal Plaintiff argues that admission of the photo for illus-
trative purposes improperly encouraged the jury to consider the
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Defendants’ sentimental attachment to the subject property.
However, at trial Plaintiff made a perfunctory objection, saying
only “Your Honor, objection, relevance[.]” Plaintiff did not argue at
trial that the photograph was prejudicial to its case, or that it would
invite improper considerations by the jury. Accordingly, Plaintiff has
waived appellate review of this issue. See N.C.R. App. P. 10(b)(1) (“In
order to preserve a question for appellate review, a party must have
presented to the trial court a timely request, objection or motion, stat-
ing the specific grounds for the ruling the party desired the court to
make[.]” See also, e.g., Westminster Homes, Inc. v. Town of Cary
Zoning Bd. of Adjust., 3564 N.C. 298, 309, 554 S.E.2d 634, 641 (2001)
(“issues and theories of a case not raised below will not be con-
sidered on appeal”).

Moreover, “ ‘[t]he burden is on the appellant not only to show
error, but to show prejudicial error, i.e., that a different result would
have likely ensued had the error not occurred. G.S. § 1A-1, Rule 61
[(2005)].”” O’Mara v. Wake Forest Univ. Health Sciences, 184 N.C.
App. 428, 440, 646 S.E.2d 400, 407 (2007) (quoting Responsible
Citizens v. City of Asheville, 308 N.C. 255, 271, 302 S.E.2d 204, 214
(1983)). Plaintiff fails to articulate how this photo changed the out-
come of the trial, beyond a generalized assertion that it “was intended
to elicit sentimental value to the Chesters[.]” “ ‘We also observe that,
based on our own review of the evidence, it is highly unlikely that this
testimony had any significant effect on the jury’s verdict.” ” Cameron
v. Merisel Props., Inc., 187 N.C. App. 40, 52, 6562 S.E.2d 660, 669
(2007) (quoting O’Mara, 184 N.C. App. at 441, 646 S.E.2d at 407). This
assignment of error is overruled.

[3] Plaintiff next argues that the trial court erred by admitting testi-
mony that Plaintiff had paid as much as $250,000 for another property
within the geographical area of the redevelopment project. As dis-
cussed above, to obtain relief, the appellant “must show ‘that a dif-
ferent result would have ensued in the absence of the evidence.’””
Jackson v. Carland, 192 N.C. App. 432, 436, — S.E.2d —, — (2008)
(COAO07-1122, filed 2 September 2008) (quoting Ferrell v. Frye, 108
N.C. App. 521, 526, 424 S.E.2d 197, 200 (1993)).

In the instant case, Plaintiff challenges the following exchange:

DEFENSE COUNSEL: Miss Braswell, as part of this project the
City of Wilson has bought some of the properties in this neigh-
borhood what you call Triangle II voluntarily; correct?
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MS. BRASWELL: Yes, sir.

DEFENSE COUNSEL: And the City of Wilson has paid voluntar-
ily up to $250,000 for some of the -

PLAINTIFF’S COUNSEL: Objection, Your Honor. May I approach?

THE COURT: Overruled.

DEFENSE COUNSEL: Thank you, judge. Miss Braswell, the City
of Wilson has paid willing buyer or willing seller for some of the
property in this neighborhood without having to file condemna-
tion cases; correct?

MS. BRASWELL: Correct.

DEFENSE COUNSEL: And the City of Wilson under your over-
sight has paid up to a quarter of a million dollars for some prop-
erty in this neighborhood, correct?

MS. BRASWELL: Subject, yes, sir, subject property that you're
referring to I believe . . . was an 11-unit apartment complex.

DEFENSE COUNSEL: That was blighted and obsolete?

MS. BRASWELL: I wouldn’t say that that particular property
was blighted or obsolete, but the redevelopment statute pro-
vide that at least % of the property within the area must be
blighted or obsolete.

Plaintiff argues on appeal that the “obvious implication” of this
dialog was that Plaintiff “voluntarily paid more than five times as
much for property similarly situated to defendants’ property as it was
willing to pay defendants for their property[.]” However, it was undis-
puted that the subject property was not “similarly situated” to the
property discussed by Ms. Braswell.

This challenged testimony informed the jury that, as part of its
redevelopment project, Plaintiff had paid $250,000 for an apartment
building that Plaintiff did not consider “blighted or obsolete.” In
stark contrast, it was undisputed that the subject property was a
small, single-family home, rather than a well-maintained apartment
complex. Ms. Braswell characterized the subject property as
“blighted” or “substandard,” and described the neighborhood in
which the subject property was located as having a “high crime rate”
and “substandard conditions.” Plaintiff fails to articulate how, in
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this evidentiary context, information about the price paid for a very
different property would be likely to affect the jury’s determination
of the fair market value of the subject property. This assignment of
error is overruled.

[4] Plaintiff argues next that the court erred “by permitting the non-
answering defendants to answer after the jury rendered its ver-
dict” and by setting aside the default entered against Lila Ruth
Boykin. We disagree.

In June 2006 quitclaim deeds were executed by Defendants Pearl
Chester McCants, and husband, Walter B. McCants, Sr.; India Chester
Watkins, and husband, H. Pierre Watkins; James Arthur Chester, and
wife, Norine P. Chester; William Thomas Chester, and wife Veronica
A. Chester; and Irvin Eugene Chester, and wife, Patsy H. Chester,
transferring their interest in the subject property to the Chester
Defendants. These deeds were not filed until June 2007. “However,
North Carolina recognizes that ‘the registration of deeds is primarily
for the protection of purchasers for value and creditors; an unregis-
tered deed is good as between the parties and the fact that it is not
registered does not affect the equities between the parties.” ” Daniel
v. Wray, 1568 N.C. App. 161, 171-72, 580 S.E.2d 711, 719 (2003) (quot-
ing Bowden v. Bowden, 264 N.C. 296, 302, 141 S.E.2d 621, 627 (1965);
and citing Patterson v. Bryant, 216 N.C. 550, 5 S.E.2d 849 (1939)). We
note that the present appeal does not implicate the interests of cred-
itors or subsequent purchasers for value, and conclude that the quit-
claim deeds were effective to transfer these Defendants’ interests in
the subject property to the Chester Defendants.

In July 2006 these Defendants were formally served with notice of
the condemnation action, as were Fannie E. Chester Alston, and
Zelda Chester, William Chester’s widow and heir. Under N.C. Gen.
Stat. § 40A-42 (1) and (2) (2007), title to the subject property did
not vest in Plaintiff immediately upon serving these Defendants
with notice of the condemnation action; the statute provides in per-
tinent part:

(b) When a local public condemnor is acquiring property by con-
demnation for purposes other than for the purposes listed in
subsection (a) above, title to the property taken and the right
to possession . . . shall vest in the condemnor:

(1) Upon the filing of an answer by the owner who requests
only that there be a determination of just compensation
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and who does not challenge the authority of the condem-
nor to condemn the property; or

(2) Upon the failure of the owner to file an answer within the
120-day time period established by G.S. 40A-46].] . . .

“[W]e note that N.C.G.S. § 40A-42 [(2007)] states with precision
that title and the right to immediate possession vest in certain speci-
fied circumstances, none of which are present in the case sub
Judice.” Dare County Bd. of Educ. v. Sakaria, 127 N.C. App. 585, 591,
492 S.E.2d 369, 373 (1997). In the instant case, it is undisputed that
condemnation of the subject property was for a purpose “other than
for the purposes listed” in § 40A-42(a). Thus, under N.C. Gen. Stat.
§ 40A-42(b)(2), title to the subject property vested with Plaintiff
“[u]pon the failure of the owner to file an answer within the 120-day
time period established by G.S. 40A-46[.]”

N.C. Gen. Stat. § 40A-46 (2007) states that a party “served with a
complaint containing a declaration of taking shall have 120 days from
the date of service thereof to file answer.” The date of service is
alleged to be 9 July 2006, so title vested with Plaintiff on or about 6
November 2006. However, by the time these Defendants were served
all of them except Fannie E. Chester Alston and Zelda Chester had
already transferred their interest in the property to the Chester
Defendants. Therefore, default entered against them had no effect on
the condemnation action.

Moreover, all of these Defendants, including Fannie E. Chester
Alston and Zelda Chester, are among the heirs of Fannie Faison
Chester whose identities were unknown when Plaintiff initially filed
suit. In October 2005 the trial court appointed an attorney to repre-
sent the interests of all “unknown parties.” On 14 February 2006
counsel for the unknown heirs filed an answer on their behalf, seek-
ing determination of the amount of just compensation. Consequently,
these Defendants were not subject to entry of default.

We note that the trial court never ruled on Defendants’ motion
to set aside the defaults, which were not set aside. Consequently, the
issue of whether the motion should have been granted is not before
us. However, for the reasons discussed above, we conclude that
default was improperly entered against the above-named Defendants.

[6] We next consider the default entered against Defendant Lila Ruth
Boykin on the day that the case was set for trial. After trial, the court
granted the Chester Defendants’ motion to set aside the default
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entered against Boykin. The trial court ruled that the Chester
Defendants “have shown good cause to set aside the Entry of Default
and to have Lila Ruth Boykin’s Answer filed on June 11, 2007, deemed
as timely filed.” On appeal, Plaintiff argues the court committed
reversible error in granting Defendant’s motion.

The trial court has the general authority to set aside an entry of
default in appropriate circumstances. N.C. Gen. Stat. § 40A-46 states
that “at any time prior to the entry of the final judgment the judge
may, for good cause shown and after notice to the condemnor extend
the time for filing answer for 30 days.” Additionally, N.C. Gen. Stat.
§ 1A-1, Rule 55(d) (2007) provides in pertinent part that “[f]lor good
cause shown the court may set aside an entry of default[.]”

“A trial court’s decision to grant or deny a motion to set aside an
entry of default and default judgment is discretionary. Absent an
abuse of that discretion, this Court will not reverse the trial court’s
ruling.” Basnight Constr. Co. v. Peters & White Constr. Co., 169 N.C.
App. 619, 621, 610 S.E.2d 469, 470 (2005) (internal citation omitted).
“‘A ruling committed to a trial court’s discretion is to be accorded
great deference and will be upset only upon a showing that it was so
arbitrary that it could not have been the result of a reasoned deci-
sion.” ” N.C. Dep’t of Transp. v. Haywood Cty., 360 N.C. 349, 351, 626
S.E.2d 645, 646 (2006) (quoting White, 312 N.C. at 777, 324 S.E.2d at
833). Thus, “determination of whether an adequate basis exists for
setting aside the entry of default rests in the sound discretion of the
trial judge.” Byrd v. Mortenson, 308 N.C. 536, 539, 302 S.E.2d 809, 812
(1983) (citations omitted).

Accordingly, this Court applies an abuse of discretion standard in
our review of the trial court’s ruling on a motion to set aside entry of
default in a condemnation action. For example, in City of Durham v.
Woo, 129 N.C. App. 183, 497 S.E.2d 457 (1998), defendants did not file
a formal answer, although two of them wrote letters to the city-con-
demnor, challenging the condemnation. The trial court granted a
motion by several defendants to set aside the default entered against
them, and this Court upheld the trial court’s ruling on appeal:

[T]he trial court’s findings and conclusions were substantially
equivalent to a finding of good cause and supported the action of
the trial court in allowing [Defendants] to file an answer. In doing
so, the trial court did not abuse its discretion.

Id. at 188, 497 S.E.2d at 461. And, in City of Charlotte v. Whippoor-
will Lake, Inc., 150 N.C. App. 579, 563 S.E.2d 297 (2002), this Court,
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citing Woo, upheld the trial court’s setting aside of entry of default in
a condemnation action:

In Woo, the 120-day time period had expired for the defendant to
file an answer, but final judgment had not yet been entered
against him. . . . [T]he trial court allowed the defendant a thirty-
day extension from the date of its order to answer. The Woo Court
held that the trial court properly exercised its discretion under
section 40A-46. Here, the trial court stated in its order that “for
good cause shown” defendant should be allowed a thirty-day
extension for filing an answer. Final judgment had not been
entered against defendant. Accordingly, the trial court did not
abuse its discretion and we reject this assignment of error.

Id. at 582, 563 S.E.2d at 299.

In the instant case, we conclude that the trial court did not abuse
its discretion by granting Defendant’s motion to set aside the entry of
default against Boykin and deem her answer timely filed.

The record shows the following: In October 2005 the Chester
Defendants filed an answer to Bynum’s crossclaim, in which they
asserted that Joseph Chester, Jr., held a power of attorney for Lila
Ruth Boykin. Plaintiff was thus aware that Boykin had given Joseph
Chester, Jr., a power of attorney by no later than October 2005, as
evidenced by the fact that Plaintiff served notice of the condemna-
tion and an amended answer on Boykin “c/o Joseph Chester, Jr.”
Plaintiff nonetheless waited until the day of trial to seek entry
of default against Boykin. On the same day that Plaintiff sought
entry of default, Boykin filed an answer incorporating the plead-
ings of Joseph Chester, Jr., and asserting that he held a power of at-
torney on her behalf.

Further, “the trial court’s order setting aside the entry of de-
fault did not create any additional issues or create prejudice to plain-
tiff[.]” Emick v. Sunset Beach & Twin Lakes, Inc., 180 N.C. App. 582,
590-91, 638 S.E.2d 490, 496 (2006). In addition, it is undisputed that
Lila Ruth Boykin, who held a one-half undivided interest in the sub-
ject property, was ninety-seven years old and living in a nursing home
at the time of trial.

“ ‘A suit at law is not a children’s game, but a serious effort on the
part of adult human beings to administer justice[.]” Harris v.
Maready, 311 N.C. 536, 544, 319 S.E.2d 912, 917 (1984) (quoting Wiles
v. Welparnel Construction Co., 295 N.C. 81, 84-85, 243 S.E.2d 756, 758



IN THE COURT OF APPEALS 35

WELLS FARGO BANK, N.A. v. AFFILIATED FM INS. CO.
[193 N.C. App. 35 (2008)]

(1978)). Given the factual and procedural history of this case, we can-
not find that the trial court abused its discretion by granting
Defendant’s motion to set aside the default entered against Boykin.
This assignment of error is overruled.

Finally, Plaintiff argues that the trial court erred by denying
its motion for a new trial. Plaintiff’'s argument is that it was en-
titled to a new trial on the basis of the alleged errors raised on ap-
peal. As we have determined that the trial court did not err in
these rulings, we necessarily reject Plaintiff’s argument. This assign-
ment of error is overruled.

For the reasons discussed above, we conclude that the trial court
did not err and that its judgments and orders should be

Affirmed.
Judge BRYANT concurs in the result only.

Judge JACKSON concurs.

WELLS FARGO BANK, N.A. (r/k/A NORWEST BANK MINNESOTA, NATIONAL AS-
SOCIATION) ACTING BY AND THROUGH ITS SPECIAL SERVICER CAPMARK FINANCE,
INC. (f/k/a GMAC COMMERCIAL MORTGAGE CORPORATION), AS TRUSTEE FOR
THE REGISTERED HOLDERS OF GMAC COMMERCIAL MORTGAGE SECURITIES, INC.
MORTGAGE PASS-THROUGH CERTIFICATES SERIES 1999-C1, PLAINTIFF V.
AFFILIATED FM INSURANCE COMPANY, KNAPP, SCHENCK & COMPANY
INSURANCE AGENCY, INC., SEASONS CHASE, LLC, ALLIANCE HOLDINGS
INVESTMENTS, LLC, AND MSC CAROLINA, LLC, DEFENDANTS

No. COA07-735
(Filed 7 October 2008)

1. Appeal and Error— appealability—adverse jurisdiction
ruling
Although an appeal from the denial of a motion to dismiss is
an appeal from an interlocutory order, the Court of Appeals has
jurisdiction because an interested party has the right of immedi-
ate appeal from an adverse ruling as to the jurisdiction of the
court over the person or property of defendant.
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2. Jurisdiction— personal jurisdiction—nonresident—long-

arm statute—due process—findings of fact

A determination of whether North Carolina courts have per-
sonal jurisdiction over a nonresident defendant involves a two-
step analysis including that: (1) the transaction must fall within
the language of the State’s long-arm statute; and (2) the exercise
of jurisdiction must not violate the due process clause of the
Fourteenth Amendment to the United States Constitution.
Although the determination of whether jurisdiction is statutorily
and constitutionally permissible due to contact with the forum is
a question of fact, defendant failed to assign error to the trial
court’s findings of fact, and thus, the trial court’s finding are pre-
sumed to be correct with review limited to a determination of
whether the findings of fact support the conclusions of law.

. Jurisdiction— personal jurisdiction—nonresident—long-

arm statute—sufficiency of minimum contacts

The trial court did not err in a declaratory judgment action
by denying nonresident defendant insurance broker’s N.C.G.S.
§ 1A-1, Rule 12(b)(2) motion to dismiss based on lack of per-
sonal jurisdiction an action alleging breach of an obligation to
procure property insurance for the purpose of protecting prop-
erty in North Carolina because: (1) defendant voluntarily
assumed an obligation to obtain insurance on North Carolina real
estate, thus constituting purposeful activity; (2) defendant pro-
vided Evidence of Property Insurance forms indicating that the
North Carolina real estate was covered; (3) defendant received
compensation for procuring the insurance; (4) plaintiff’s claims
against defendant arise out of defendant’s conduct directed at
North Carolina property, thus falling under the long arm statute
of N.C.G.S. § 1-75.4(6); and (5) sufficient minimum contacts
existed with this State to allow the assertion of personal jurisdic-
tion consistent with due process.

Appeal by defendant from order entered 9 March 2007 by Judge

Steve A. Balog in Guilford County Superior Court. Heard in the Court
of Appeals 12 December 2007.

Kilpatrick Stockton LLP, by James H. Kelly, Jr. and Laura A.
Greer, for plaintiff-appellee.

Doughton & Hart PLLC, by Thomas J. Doughton and Amy L.
Bossio, for defendant-appellant Knapp, Schenck & Company
Insurance Agency, Inc.
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GEER, Judge.

Defendant Knapp, Schenck & Company Insurance Agency, Inc.
(“Knapp Schenck”) appeals from the denial of its Rule 12(b)(2)
motion to dismiss for lack of personal jurisdiction.! Knapp Schenck
is an insurance broker that was responsible for procuring insur-
ance on a piece of property located in North Carolina. Plaintiff alleges
that Knapp Schenck misrepresented that the property was covered
and negligently failed to provide the coverage that it represented
existed. Plaintiff has presented evidence that Knapp Schenck (1) vol-
untarily assumed an obligation to obtain insurance on North Carolina
real estate, (2) provided “Evidence of Property Insurance” forms indi-
cating that the North Carolina real estate was covered, and (3)
received compensation for procuring the insurance. Because of this
evidence and because plaintiff’s claims against Knapp Schenck arise
out of Knapp Schenck’s conduct directed at North Carolina property,
we hold that N.C. Gen. Stat. § 1-75.4(6) (2007) provides long-arm
jurisdiction. Further, sufficient minimum contacts exist with this
State to allow the assertion of personal jurisdiction consistent with
due process.

Facts

On 25 November 1998, Seasons Group Limited Partnership
executed a promissory note to Capmark Finance, Inc. for the pur-
chase of the Ashley Creek Apartment Complex in Greensboro, North
Carolina. Capmark, however, ultimately “endorsed, assigned, sold,
transferred and delivered” its interest in the promissory note and
deed of trust to Wells Fargo Bank, N.A. The deed of trust securing the
note required that Seasons Group obtain insurance against loss and
damage to the property. On 18 February 2000, Seasons Group
assigned its obligations under the promissory note and deed of trust
to defendant Seasons Chase, LLC. Seasons Chase’s obligations were
guaranteed by defendants Alliance Holdings Investments, LLC and
MSC Carolina, LLC.

Knapp Schenck served as an insurance broker to obtain the re-
quired insurance on the property. Knapp Schenck ultimately secured
insurance from defendant Affiliated FM Insurance Company for the
period from 29 July 2002 through 29 July 2004. On 7 May 2003 and 30
July 2003, Knapp Schenck issued “Evidence of Property Insurance”
forms representing that insurance coverage existed on the Ashley
Creek Apartment complex.

1. Knapp Schenck is the only defendant that is a party to this appeal.
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On 23 September 2003, flood water damaged several of the apart-
ment buildings in the complex. Seasons Chase defaulted on the prom-
issory note on 5 November 2003, and Wells Fargo initiated foreclo-
sure proceedings on the property. In May 2004, Wells Fargo
purchased the property in the foreclosure sale through an upset bid.
On 23 August 2006, Wells Fargo submitted a formal sworn statement
and proof of loss to Affiliated. Affiliated never responded to Wells
Fargo’s claim for coverage under the insurance policy.

Plaintiff filed an action for a declaratory judgment on 21
September 2006 against defendants Affiliated; Knapp Schenck;
Seasons Chase; Alliance; and MSC Carolina. In the lawsuit, plaintiff
sought a determination as to the coverage provided under the insur-
ance contract. Knapp Schenck filed a motion to dismiss pursuant to
Rule 12(b)(2), (4), and (5) of the Rules of Civil Procedure on 11
December 2006. Knapp Schenck supported its motion with an affi-
davit from its president, David Winship, stating that Knapp Schenck
did not have any offices, property, agents, or employees in North
Carolina. He also asserted that Knapp Schenck did not advertise in
North Carolina or in media that might reach North Carolina and did
not solicit potential clients or do business in North Carolina. Mr.
Winship explained that Knapp Schenck had filed an application for
certificate of authority with the North Carolina Secretary of State on
25 October 2005 because another client, unrelated to this action,
owned real property located in North Carolina. Mr. Winship acknowl-
edged that Knapp Schenck had acted as the broker to obtain the
insurance policy on the Ashley Creek Apartments and that it had
issued the “Evidence of Property Insurance” forms representing that
coverage existed on the Ashley Creek Apartments.

In response to Knapp Schenck’s motion to dismiss, plaintiff
filed an affidavit from Kevin Baxter, a vice president for Capmark.
Mr. Baxter’s affidavit described the representations made by
Knapp Schenck regarding coverage of the Ashley Creek Apartments,
plaintiff’s reliance on those representations, and the alleged result-
ing injury.

The trial court denied Knapp Schenck’s motion to dismiss on 9
March 2007, finding that Knapp Schenck was the insurance broker
that procured the policies of insurance to cover two North Carolina
apartment complexes, one in Charlotte and the Ashley Creek
Apartments in Greensboro. The court also found that Knapp Schenck
issued “Evidence of Property Insurance” forms on 7 May 2003 and
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30 July 2003, representing that insurance coverage existed for
the Ashley Creek Apartments. The court further found that the poli-
cies issued by Affiliated and procured by Knapp Schenck contained
North Carolina Amendatory Endorsements. Finally, the court found
that Knapp Schenck applied for and, in 2005, received a Certificate
of Authority from the North Carolina Secretary of State and that,
since 2005, Knapp Schenck had an agent with a North Carolina mail-
ing address.

The trial court denied Knapp Schenck’s motion to dismiss, con-
cluding that “[b]y brokering insurance coverage for real estate in
North Carolina, which coverage complied with North Carolina laws
through amendatory endorsements, the Defendant Knapp Schenck
has availed itself of the laws and protections of the State of North
Carolina.” Knapp Schenck appealed the denial of its Rule 12(b)(2)
motion to dismiss to this Court.

Discussion

[11] We note that this appeal is from an interlocutory order. This
Court nonetheless has jurisdiction because “[a]ny interested party
shall have the right of immediate appeal from an adverse ruling as to
the jurisdiction of the court over the person or property of the
defendant . . . .” N.C. Gen. Stat. § 1-277(b) (2007). See Bruggeman v.
Meditrust Acquisition Co., 138 N.C. App. 612, 614, 532 S.E.2d 215,
217 (holding that denial of a motion to dismiss for lack of jurisdiction
is immediately appealable), appeal dismissed and disc. review
dented, 353 N.C. 261, 546 S.E.2d 90 (2000).

[2] In order to determine whether North Carolina courts have per-
sonal jurisdiction over a nonresident defendant, a court must apply a
two-step analysis: “First, the transaction must fall within the language
of the State’s ‘long-arm’ statute. Second, the exercise of jurisdiction
must not violate the due process clause of the fourteenth amendment
to the United States Constitution.” Tom Togs, Inc. v. Ben Elias
Indus. Corp., 318 N.C. 361, 364, 348 S.E.2d 782, 785 (1986).

As this Court recognized in Banc of Am. Secs. LLC v. Ever-
green Int’l Aviation, Inc., 169 N.C. App. 690, 693, 611 S.E.2d 179,
182 (2005),

[t]lypically, the parties will present personal jurisdiction issues in
one of three procedural postures: (1) the defendant makes a
motion to dismiss without submitting any [supporting] evidence;
(2) the defendant supports its motion to dismiss with affidavits,
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but the plaintiff does not file any opposing evidence; or (3) both
the defendant and the plaintiff submit affidavits addressing the
personal jurisdiction issues.

This case falls in the third category.

When both parties submit affidavits, “ ‘the court may hear the
matter on affidavits presented by the respective parties, . . . [or] the
court may direct that the matter be heard wholly or partly on oral tes-
timony or depositions.” ” Id. at 694, 611 S.E.2d at 183 (quoting N.C.R.
Civ. P. 43(e)). See also Bruggeman, 138 N.C. App. at 615, 532 S.E.2d
at 217 (“If the exercise of personal jurisdiction is challenged by a
defendant, a trial court may hold an evidentiary hearing including
oral testimony or depositions or may decide the matter based on affi-
davits.”). If the court decides the matter based solely on the affidavits
submitted by the parties, “the plaintiff has the initial burden of estab-
lishing prima facie that jurisdiction is proper.” Id. This procedure
does not relieve the plaintiff of its burden of proving personal juris-
diction by a preponderance of the evidence at trial. Id.

“The determination of whether jurisdiction is statutorily and con-
stitutionally permissible due to contact with the forum is a question
of fact.” Replacements, Ltd. v. MidweSterling, 133 N.C. App. 139, 140,
515 S.E.2d 46, 48 (1999). Although it is ordinarily this Court’s respon-
sibility to determine whether the trial court’s findings of fact are sup-
ported by competent evidence, id. at 140-41, 515 S.E.2d at 48, in this
case, Knapp Schenck did not assign error to the trial court’s findings
of fact, but rather only challenged the trial court’s conclusions of law.
Consequently, the trial court’s findings are “presumed to be correct,”
and our review is limited to a determination as to whether the find-
ings of fact support the conclusions of law. Okwara v. Dillard Dep’t
Stores, Inc., 136 N.C. App. 587, 591-92, 525 S.E.2d 481, 484 (2000).

A. Long-Arm Statute

[8] Knapp Schenck argues first that the trial court erred in conclud-
ing that jurisdiction existed under North Carolina’s long-arm statute.
Plaintiff identifies as applicable the following two provisions specify-
ing actions in which personal jurisdiction exists:

(6) Local Property.—In any action which arises out of:

a. A promise, made anywhere to the plaintiff or to some
third party for the plaintiff’s benefit, by the defendant to
create in either party an interest in, or protect, acquire,
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dispose of, use, rent, own, control or possess by either
party real property situated in this State; or

(10) Insurance or Insurers.—In any action which arises out of a
contract of insurance as defined in G.S. 58-1-10 made any-
where between the plaintiff or some third party and the
defendant and in addition either:

a. The plaintiff was a resident of this State when the event
occurred out of which the claim arose; or

b. The event out of which the claim arose occurred within
this State, regardless of where the plaintiff resided.

N.C. Gen. Stat. § 1-756.4. N.C. Gen. Stat. § 58-1-10 (2007) defines a
“contract of insurance” as “an agreement by which the insurer is
bound to pay money or its equivalent or to do some act of value to
the insured upon, and as an indemnity or reimbursement for the
destruction, loss, or injury of something in which the other party has
an interest.”

Knapp Schenck contends that these provisions do not apply to it
because it was merely a broker and that any promise to protect the
property or contract of insurance was made by Affiliated. While
North Carolina courts have not addressed whether N.C. Gen. Stat.
§ 1-75.4(6) or N.C. Gen. Stat. § 1-75.4(10) encompass activities of
insurance brokers or agents responsible for procuring insurance,
other states with similar long-arm statutes have considered the issue
and concluded that provisions similar to § 1-75.4(6) do. Notably,
Knapp Schenck has cited no authority to the contrary.

In Seal v. Hart, 310 Mont. 307, 309, 50 P.3d 522, 523-24 (2002), the
plaintiff sold a resident of South Dakota goods intended to be resold
in California, with final payment on the goods to be made to the plain-
tiff after the California sale. The plaintiff, as a condition of the sale,
required that the purchaser obtain insurance on the goods and that
the plaintiff receive proof of insurance prior to the plaintiff’s relin-
quishing the goods. Id. at 309-10, 50 P.3d at 524. The purchaser con-
tacted a South Dakota insurance agent and requested insurance cov-
erage on the goods. After the agent solicited various bids, the
purchaser chose the coverage of Canal Insurance Company. Id. at
309, 50 P.3d at 524. The agent faxed the plaintiff a copy of the appli-
cation for insurance and a certificate of insurance establishing that
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the goods were insured, subject to the conditions of the policies. Id.
Subsequently, the goods were lost, and the insurance company
denied coverage. The plaintiff brought suit in Montana against the
South Dakota agent, among other defendants, for breach of a duty to
procure insurance. Id. at 310, 50 P.3d at 524.

The Montana Supreme Court, id. at 312, 50 P.3d at 525, agreed
with the plaintiff that long-arm jurisdiction existed over the insurance
agent by virtue of M.R. Civ. P. 4B(1)(d), which provides that the
Montana courts have jurisdiction over any claim for relief arising
“from the doing personally, through an employee, or through an
agent, of any of the following acts: . . . (d) contracting to insure any
person, property or risk located within this state at the time of con-
tracting.” As in this case, the agent who undertook to procure insur-
ance contended that the rule applied only to insurance companies
and not to insurance agents. Seal, 310 Mont. at 315, 50 P.3d at 527. In
rejecting this contention, the Montana Supreme Court explained:

Admittedly, our research has not revealed extensive authority
on [the agent’s] proposition. However, those courts which have
addressed this issue have held that similar long-arm jurisdictional
provisions apply to insurance agents as well as the insurance
companies. In Dillon Equities v. Palmer & Cay, Inc. (Ala. 1986),
501 So.2d 459, 462, the Alabama Supreme Court held that
Alabama courts could exercise personal jurisdiction over an out-
of-state insurance agent pursuant to its long-arm jurisdiction pro-
vision, which is virtually identical to Rule 4B(1)(d), M.R.Civ.P.
Similarly, in Cornell & Co. v. Home Ins. Cos. (E.D.Pa. 1995), 1995
WL 46618, *3, in contemplating whether Pennsylvania courts
could exercise personal jurisdiction over an out-of-state insur-
ance broker, the United States District Court concluded: “It fol-
lows that since [the insurance broker] was supposed to obtain
insurance for ‘property or risk located within th[e] Common-
wealth at the time of contracting,” jurisdiction can properly be
maintained . . . .” We agree with the conclusions reached by these
courts and, having found no authority to the contrary, hold that
Rule 4B(1)(d), M.R.Civ.P,, applies to insurance agents as well as
insurance companies.

Id. at 313, 50 P.3d at 526.

The court then turned to whether the long-arm provision applied
to the specific facts of the case before it. The court explained that
“Rule 4B(1)(d), M.R.Civ.P., does not require that a plaintiff establish
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the substantive elements of a contract or a duty of care before a court
may exercise personal jurisdiction over a particular party.” Id. at 314,
50 P.3d at 527. Rather, “[t]Jo assert personal jurisdiction over a
prospective party, Rule 4B(1)(d), M.R.Civ.P,, simply requires that the
claim for relief arise out of the contracting to insure any person, prop-
erty, or risk located within Montana at the time of contracting.” Id.
The court then defined “[a]rising from” as “a direct affiliation, nexus,
or substantial connection between the basis for the cause of action
and the act which falls within the long-arm statute.” Id.

The court noted that the plaintiff alleged that the agent had a con-
tractual duty to insure the goods against loss or damage, and she had
breached her duty to procure the insurance. The agent admitted that
the property was located in Montana at the time the policy was writ-
ten. Id. at 315, 50 P.3d at 527. The court then concluded that the plain-
tiff’s “claim for relief arose out of [the agent’s] contracting to insure
property located within Montana at the time of contracting.” Id.
Consequently, the agent was subject to the jurisdiction of the courts
of Montana pursuant to M.R. Civ. P. 4B(1)(d).

As the Montana Supreme Court noted, other jurisdictions have
reached similar conclusions. Thus, in Dillon Equities v. Palmer &
Cay, Inc., 501 So. 2d 459, 461 (Ala. 1986) (quoting Ala. R. Civ. P.
4.2(a)), the Alabama Supreme Court held that a Georgia insurance
agent responsible for procuring insurance on an Alabama restaurant
could be sued in Alabama under a long-arm provision, Ala. R. Civ. P.
4.2(a), stating: “ ‘A person has sufficient contacts with the state when
that person, acting directly or by agent, is or may be legally responsi-
ble as a consequence of that person’s . . . (G) contracting to insure any
person, property, or risk located within this state at the time of con-
tracting . . . .”” See also Cornell & Co., Inc. v. Home Ins. Cos., 1995
WL 46618, *2-3 (E.D. Pa. Feb. 6, 1995) (holding that insurance agent,
hired to procure insurance on property in Pennsylvania, fell within
long-arm statute, 42 Pa. C.S.A. § 5322(a)(6)(i), providing for personal
jurisdiction over nonresidents who contract to insure any person,
property or risk located in Pennsylvania at the time of contracting);
Hiatt v. Schreiber, 599 F. Supp. 1142, 1147 (D. Colo. 1984) (holding
that insurance agents fell within long-arm statute providing that “one
contracting to insure property located in Colorado is subject to juris-
diction in Colorado” even though agents “are not the insurers per se
but only insurance agents”).

The long-arm provisions considered in these opinions are analo-
gous to N.C. Gen. Stat. § 1-75.4(6)(a) providing for jurisdiction based
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on “[a] promise, made anywhere to the plaintiff or to some third party
for the plaintiff’s benefit, by the defendant to . . . protect . . . real prop-
erty situated in this State.” We find the reasoning of these opinions
persuasive and have located no decisions holding that comparable
language does not apply to insurance agents or brokers as opposed to
insurers. We, therefore, hold that N.C. Gen. Stat. § 1-75.4(6)(a) can
provide a basis for asserting long-arm jurisdiction over an insurance
broker such as Knapp Schenck.

In this case, plaintiff has sued Knapp Schenck for breach of an
obligation to procure property insurance for Wells Fargo’s benefit for
the purpose of protecting real property in North Carolina. The trial
court found that Knapp Schenck served as an insurance broker for
policies issued covering two apartment complexes in North Carolina
and that a policy was issued “through Knapp Schenck” that allegedly
provided coverage for Ashley Creek Apartments. Knapp Schenck, on
two occasions, provided “Evidence of Property Insurance” to Wells
Fargo’s predecessor representing that insurance coverage existed for
the Ashley Creek Apartments. The court further found that plaintiff’s
complaint alleged that it had sustained damages either as a result of
wrongful coverage denial or Knapp Schenck’s misrepresentations
concerning such insurance coverage. These findings indicating the
existence of evidence of a promise made by Knapp Schenck to Wells
Fargo’s predecessor to protect real property in North Carolina are
sufficient to establish jurisdiction under N.C. Gen. Stat. § 1-75.4(6).2

B. Minimum Contacts

The question remains, however, whether the exercise of jurisdic-
tion over Knapp Schenck is consistent with the Due Process Clause.
“To satisfy the due process prong of the personal jurisdiction analy-
sis, there must be sufficient ‘minimum contacts’ between the nonres-
ident defendant and our state ‘such that the maintenance of the suit
does not offend traditional notions of fair play and substantial jus-
tice.” ” Skinner v. Preferred Credit, 361 N.C. 114, 122, 638 S.E.2d 203,
210 (2006) (quoting Int’l Shoe Co. v. Washington, 326 U.S. 310, 316,
90 L. Ed. 95, 102, 66 S. Ct. 154, 158 (1945)). “Application of the ‘mini-
mum contacts’ rule ‘will vary with the quality and nature of the
defendant’s activity, but it is essential in each case that there be some
act by which the defendant purposefully avails itself of the privilege
of conducting activities within the forum State, thus invoking the

2. We express no opinion regarding whether N.C. Gen. Stat. § 1-75.4(10) applies
to these facts.
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benefits and protections of its laws.” ” Chadbourn, Inc. v. Katz, 285
N.C. 700, 705, 208 S.E.2d 676, 679 (1974) (quoting Hanson v. Denckla,
357 U.S. 235, 253, 2 L. Ed. 2d 1283, 1298, 78 S. Ct. 1228, 1240 (1958)).
The “relationship between the defendant and the forum must be ‘such
that he should reasonably anticipate being haled into court there.””
Tom Togs, Inc., 318 N.C. at 365, 348 S.E.2d at 786 (quoting World-
Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297, 62 L. Ed. 2d
490, 501, 100 S. Ct. 559, 567 (1980)).

The United States Supreme Court has recognized two bases for
finding sufficient minimum contacts: (1) specific jurisdiction and
(2) general jurisdiction. Specific jurisdiction exists when “the con-
troversy arises out of the defendant’s contacts with the forum
state.” Id. at 366, 348 S.E.2d at 786. General jurisdiction may be
asserted over a defendant “even if the cause of action is unrelated
to defendant’s activities in the forum as long as there are sufficient
‘continuous and systematic’ contacts between defendant and the
forum state.” Replacements, 133 N.C. App. at 145, 515 S.E.2d at
51 (quoting Fraser v. Littlejohn, 96 N.C. App. 377, 383, 386 S.E.2d
230, 234 (1989)).

Because plaintiff’s contentions regarding Knapp Schenck’s mini-
mum contacts relate to the events giving rise to this cause of action,
we need not address whether general jurisdiction exists. The issue
before us is specific jurisdiction. “[F]or purposes of asserting specific
jurisdiction, a defendant has fair warning that he may be sued in a
state for injuries arising from activities that he purposefully directed
toward that state’s residents.” Tom Togs, Inc., 318 N.C. at 366, 348
S.E.2d at 786 (internal quotation marks omitted).

The trial court concluded with respect to Knapp Schenck’s mini-
mum contacts:

4. Tt is reasonable to require the Defendant Knapp Schenck
to litigate the issues presented in the present case in light of
the Defendant Knapp Schenck’s participation in obtaining in-
surance, and representation of insurance coverage on real
estate in North Carolina.

5. By brokering insurance coverage for real estate in North
Carolina, which coverage complied with North Carolina laws
through amendatory endorsements, the Defendant Knapp
Schenck has availed itself of the laws and protections of the
State of North Carolina.
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6. The Defendant Knapp Schenck is being sued in North
Carolina as a result of representations made about insurance
coverage for real estate located in North Carolina.

The findings of fact forming the basis for these conclusions included:
(1) Knapp Schenck served as an insurance broker for two apartment
complexes in North Carolina; (2) Knapp Schenck issued two
“Evidence of Property Insurance” forms representing that insur-
ance coverage existed for the Ashley Creek Apartments; (3) the poli-
cies were issued “through Knapp Schenck” by the insurer and had
North Carolina Amendatory Endorsements; (4) Knapp Schenck main-
tained copies of the policies in its file; (5) Knapp Schenck was paid
for the services it provided in connection with insurance coverage on
real estate in North Carolina; and (6) Wells Fargo sustained damages
as a result of Knapp Schenck’s misrepresentations concerning insur-
ance coverage.

Knapp Schenck first contends that there is no evidence that it
purposefully availed itself of the privilege of conducting activities in
North Carolina given that it has no office, property, agents, or
employees in North Carolina; does not advertise in North Carolina or
in national media that may reach North Carolina; and does not solicit
potential clients, sell or provide services, or otherwise do business in
North Carolina. Our appellate courts have held, however, that “[a]
contract alone may establish the necessary minimum contacts where
it is shown that the contract was voluntarily entered into and has a
‘substantial connection’ with this State.” Williamson Produce, Inc. v.
Satcher, 122 N.C. App. 589, 594, 471 S.E.2d 96, 99 (1996) (quoting Tom
Togs, Inc., 318 N.C. at 367, 348 S.E.2d at 786).

While North Carolina courts have not addressed the issue, the
Jjurisdictions discussed in connection with the long-arm statute have
concluded that an agreement to procure insurance for property
located in the forum state is a sufficiently substantial connection to
support jurisdiction. In Cornell, 1995 WL 46618 at *4, the federal dis-
trict court noted that assertion of jurisdiction is appropriate when
a party purposefully derives benefit from its interstate activities,
and the Due Process Clause should not be wielded as a shield to
avoid interstate obligations voluntarily assumed. The court then con-
cluded that “it is reasonable and just to demand that [the insurance
agent] litigate in the Eastern District of Pennsylvania” since the
agent, hired to procure insurance, “voluntarily derived a benefit
from, and created an obligation to, Cornell based upon the allocation
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of risks and liabilities with respect to [the] Marcus Hook,
Pennsylvania [job site.]” Id.

Similarly, in Dillon Equities, 501 So. 2d at 462 (internal quotation
marks and citations omitted), the Alabama Supreme Court concluded
that “[b]y procuring and placing insurance coverage on a restau-
rant/lounge located in Birmingham, Alabama, and deriving substan-
tial benefit therefrom, [the insurance broker] purposefully avail[ed]
itself of the privilege of conducting activities within the forum State,
thus invoking the benefits and protections of its laws. [The insurance
broker] voluntarily assumed this interstate obligation for profit, and
by doing so should have reasonably anticipate[d] being required to
appear in Alabama to defend an action such as the present one, which
arises out of their contracting to insure property located within
Alabama.” See also Hiatt, 599 F. Supp. at 1147-48 (holding that
although defendants were mere insurance agents procuring insur-
ance, “they have transacted business in Colorado and have thereby
established the minimum contacts necessary to subject themselves to
jurisdiction in this state for claims arising out of that business”;
agents were properly subjected to jurisdiction in Colorado because
they “afforded themselves of the benefits of the economy and laws of
the State of Colorado”).

Here, similar to these three cases, Knapp Schenck chose to as-
sume an interstate obligation to procure insurance for North Carolina
real estate, represented that it had fulfilled that obligation by provid-
ing coverage for the North Carolina property, and was paid for under-
taking that obligation. By choosing to promise to obtain insurance for
North Carolina real estate, Knapp Schenck must reasonably have
anticipated that it could be sued in North Carolina if it failed to meet
its promise. See Wohlfahrt v. Schneider, 66 N.C. App. 691, 694, 311
S.E.2d 686, 688 (1984) (reasoning that defendant was “the one that
promised to make the note payments here, and in doing so he must
have anticipated that here is where he would be sued if the payments
were not made”).

Knapp Schenck, however, points to Skinner and Havey v.
Valentine, 172 N.C. App. 812, 616 S.E.2d 642 (2005), as being analo-
gous to its situation. Because neither case involved purposeful activ-
ity directed by the defendant towards North Carolina property, we
conclude those opinions are not pertinent here.

In Skinner, the plaintiff mortgage borrowers sought jurisdiction
over a trust that had not existed at the time of the plaintiff’s loan, but
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subsequently was created as a passive depository for income from
mortgage notes, some of which happened to be secured by North
Carolina property, although the actual loan payments were made to
another entity. 361 N.C. at 123-24, 638 S.E.2d at 211. The trust took no
action directed toward North Carolina—indeed, our Supreme Court
noted that our courts “rarely have dealt with so ‘passive’ a defend-
ant.” Id. at 124, 638 S.E.2d at 211. Moreover, the plaintiffs’ allegations
arose out of the execution of the original loan and not as a result of
any conduct by the trust. Id.

In Havey, the plaintiff purchased furniture from a Vermont furni-
ture store while visiting Vermont. 172 N.C. App. at 813, 616 S.E.2d at
645. The store contracted with an Indiana-based trucking company to
deliver the furniture to the plaintiff’'s Raleigh, North Carolina resi-
dence. Id. During the delivery, a crate fell on the plaintiff and perma-
nently injured him. Id., 616 S.E.2d at 645-46. The plaintiff brought suit
against the Indiana-based trucking company, which in turn filed a
third-party complaint against the Vermont store. Id., 616 S.E.2d at
646. The primary basis for personal jurisdiction relied upon by the
trucking company was the furniture store’s website. This Court held:

As the website in this case does not specifically target North
Carolina residents, does not allow viewers to purchase furniture
directly from the website, and merely provides information to the
viewer, we conclude the website is passive and does not, by itself,
provide a basis for an exercise of personal jurisdiction by North
Carolina courts. Similarly, because (1) all of the contract negoti-
ations occurred outside of North Carolina, and (2) Stahler
Furniture does not have any significant contacts with North
Carolina, we conclude Stahler Furniture has not purposefully
availed itself of the privilege of conducting activities in this state.

Id. at 817, 616 S.E.2d at 648. With respect to the fact that the plaintiff
was injured in North Carolina and the furniture was shipped to North
Carolina, this Court stressed: “[T]he key facts surrounding Yellow
Transportation’s third-party complaint against Stahler Furniture
occurred in Vermont.” Id. at 819, 616 S.E.2d at 649. The Court, there-
fore, held that specific personal jurisdiction did not exist. Id.

This case stands in contrast. The basis for jurisdiction does not
result from passivity, and the allegations of wrongdoing are not unre-
lated to the North Carolina contacts. To the contrary, Knapp Schenck
engaged in purposeful activity centering on North Carolina property,
including promising to obtain insurance on that property, purporting



IN THE COURT OF APPEALS 49

MEARES v. TOWN OF BEAUFORT
[193 N.C. App. 49 (2008)]

to obtain the insurance with North Carolina Amendatory
Endorsements, and then sending formal representations that insur-
ance on the North Carolina property had been obtained. Further,
Knapp Schenck received compensation for the services it rendered
regarding the North Carolina property. Consequently, we hold that
the trial court appropriately concluded that Knapp Schenck had suf-
ficient minimum contacts with the State of North Carolina to permit
the exercise of personal jurisdiction. The trial court, therefore, prop-
erly denied the motion to dismiss.

Affirmed.

Judges McCULLOUGH and JACKSON concur.

CARL W. MEARES, JR., PLAaINTIFF v. TOWN OF BEAUFORT, TOWN OF BEAUFORT
HISTORIC PRESERVATION COMMISSION, LINDA DARK, MIKE MENARY,
DELORES MEELHEIM, CAROL SADLER, AND GINNY WELTON, DEFENDANTS

No. COA07-882
(Filed 7 October 2008)

1. Zoning— historic preservation district—failure to act on
application for building—writ of mandamus

A writ of mandamus was properly issued to require a
Certificate of Appropriateness for building in a historic district
where the zoning ordinance and the rules of procedure for the
Historic Preservation Commission provided that failure to act on
an application for a permit within 60 days results in approval and
issuance of the permit, and the expiration of 60 days in this case
is undisputed.

2. Zoning— building in historic district—subject matter
jurisdiction
The trial court had subject matter jurisdiction over an action
concerning the issuance of a Certificate of Appropriateness
(COA) for building in a historic district. Plaintiff is an aggrieved
party because the Historic Preservation Commission declined to
consider his second application for the certificate to erect a
building on a lot he owned, and the writ of mandamus did not
require a vain act, despite the argument that the proposed build-
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ing violates a zoning ordinance, because the issuance of the COA
is an independent function and is not dependent on the issuance
of a zoning certificate.

. Zoning— historic district—application for building—auto-

matic approval without action—informal communication—
not an action

The trial court properly ruled that an application for a
Certificate of Appropriateness for building in a historic district
was approved by operation of law where the application was
automatically approved if no action was taken in 60 days.
Although defendants argue that the Historic Preservation
Commission (HPC) acted when the town attorney informed plain-
tiff that the Commission would not act on this application while
an earlier application was pending, there was no formal denial
and the attorney’s communication does not qualify as action by
the HPC.

. Zoning— historic district—certificate for building—inde-

pendent from zoning certificate

The trial court did not usurp the authority of the town'’s zon-
ing administrator by ordering the issuance of a Certificate of
Appropriateness for building in a historic district. The issuance of
a COA by the Historic Preservation Commission and the issuance
of a zoning certificate are independent functions.

. Zoning— certificate to build in historic district—estoppel

to enforce zoning—neither parties nor issue before trial
court

The argument that the trial court erred by ruling that a town
was estopped from enforcing a zoning ordinance was misplaced
where the issue before the trial court was the issuance of a
Certificate of Appropriateness by a Historic Preservation Com-
mission. The denial of a zoning certificate was not an issue before
the trial court, and the zoning administrator and the Board of
Adjustment were not parties to the current action.

. Zoning— historic preservation—application to build—sub-

sequent application—jurisdiction to consider

The first application to a Historic Preservation Commission
to build in a historic area did not divest the Commission of juris-
diction to consider a subsequent application. There is no provi-
sion which precludes submission of alternative design proposals.
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Zoning— historic district—application to build—petition
in Superior Court—continuing jurisdiction of Commission

A Historic Preservation Commission was not divested of
jurisdiction to address an application for a Certificate of
Appropriateness to build in a historic area by the filing of a peti-
tion seeking a writ of mandamus. The issuance of a writ of man-
damus is an exercise of original and not appellate jurisdiction.

. Zoning— historic district—building—mandamus—exhaus-

tion of administrative remedies

The trial court did not lack jurisdiction to address a petition
for a writ of mandamus concerning a permit to build in a historic
district where plaintiff had allegedly failed to exhaust his admin-
istrative remedies. The Historic Preservation Commission did not
render a decision from which plaintiff could appeal and the peti-
tion for a writ of mandamus sought to compel consideration of
the application.

. Zoning— historic district—certificate allowing building—

multiple applications

The trial court did not err by issuing a writ of mandamus com-
pelling a Historic Preservation Commission to issue a Certificate
of Appropriateness (COA) for a building where the application in
question was plaintiff’s second for the same property and defend-
ants contended that public policy precludes processing multiple
applications for the same site. Defendants provided no basis for
determining that public policy grants the Commission the author-
ity to refuse to process or consider an application for a COA.

Mandamus— historic district building certificate—stay—
statutory criteria

The trial court did not err by refusing to stay a writ of man-
damus pending appeal. N.C.G.S. § 1-291 does not require a stay
upon satisfaction of statutory criteria.

Mandamus— stay denied—no abuse of discretion

The trial court did not abuse its discretion by not staying a
writ of mandamus under N.C.G.S. § 1A-1, Rule 62.
Mandamus— building in historic district—stay denied—
multiple reasons

The trial court did not abuse its discretion by refusing to stay
a writ of mandamus involving building in a historic district.
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Defendants argued that plaintiff raised the doctrine of laches for
the first time in opposition to the stay, but this was only one of 10
arguments raised by plaintiff.

Appeal by defendants from order entered 31 May 2007 by Judge
John E. Nobles in Carteret County Superior Court. Heard in the Court
of Appeals 20 February 2008.

Poyner & Spruill, LLP, by Robin Tatum Currin, for plaintiff-
appellee.

Cranfill, Sumner & Hartzog, L.L.P., by Susan K. Burkhart, and
Kirkman, Whitford & Brady, PA., by Neil B. Whitford, Esq., for
defendant-appellants.

BRYANT, Judge.

Town of Beaufort, Town of Beaufort Historic Preservation
Commission (HPC), Linda Dark, Mike Menary, Delores Meelheim,
Carol Sadler, and Ginney Welton (collectively defendants) appeal
from an order entered 31 May 2007 which denied defendants’ motion
to stay or enjoin enforcement of an Order, Judgment, and Writ of
Mandamus entered by the trial court 19 April 2007 which compelled
the release of a Certificate of Appropriateness (COA), to be executed
by defendants, to Plaintiff Carl W. Meares, Jr.

Pursuant to the Town of Beaufort Zoning Ordinance, the function
of the HPC is to “review and pass upon the appropriateness of the
construction, reconstruction, alteration, restoration, moving or
demolition of any buildings, structures, appurtenant fixtures, outdoor
advertising signs, or other exterior features in the historic district.”
Beaufort, N.C., Zoning Ordinance § 13.6(b) (2007). “Exterior features”
include “color, architectural style, general design, and general
arrangement of the exterior of the building or other structure, includ-
ing the kind and texture of the building material, the size and scale
of the building, and the type and style of all windows, doors, light
fixtures, signs, and other appurtenant features.” Id. at § 13.4.
But, “[t]he [HPC] shall take no action . . . except to prevent the con-
struction, reconstruction, alteration, restoration, moving or demoli-
tion of buildings, structures, appurtenant fixtures, outdoor advertis-
ing signs, or other significant features in the historic district which
would be incongruous or incompatible with the special character of
the district.” Id.
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“No exterior portion of any building or other structure . . .
shall be erected, altered, restored, moved, or demolished within
such district until after an application for a [COA] as to exterior
features has been submitted to and approved by the Beaufort [HPC].”
Id. A COA “is required to have been approved and issued by the
Beaufort [HPC] prior to the issuance of a building permit or other per-
mit granted for the purpose of constructing, altering, moving and
demolishing structures.” Id. The HPC has established Rules of
Procedure the stated purpose of which is “[t]o establish procedures
for organizing the business of the Beaufort [HPC] . . . and processing
applications for [COAs] . ...”

Though not the subject of this appeal, we note for context that on
12 September 2004 Meares filed with the HPC a COA application for
a commercial and residential structure to be erected on one of three
lots he owned on Front Street in Beaufort’s Historic District. The pro-
posed structure was to share a wall with the adjacent Aquadro
Building already owned by Meares.

On 5 October 2004, the HPC denied Meares’ September 2004
application on the ground that Meares’ design violated the Beaufort
Historic District Design Guidelines. Meares filed a claim in Carteret
County Superior Court alleging a portion of the Design Guidelines
was void as a matter of law. After cross motions for summary judg-
ment, the Carteret County Superior Court granted Meares’ motion
and concluded that a portion of the Historic District Design
Guidelines were void as a matter of law. Defendants appealed the
matter to this Court.!

With Meares (I) pending, Meares submitted a second COA appli-
cation to Beaufort’'s HPC—the subject of the instant case. Meares
proposed an alternative structure to be erected on the same lot
involved in Meares (I). The HPC declined to process Meares’ sec-
ond application.

On 30 March 2006, in Carteret County Superior Court, Meares
filed a petition for writ of mandamus and complaint. The complaint
alleged that on 15 February 2006 Meares filed with the HPC a second
COA application which the HPC declined to process; the petition
requested that the trial court order the HPC to hold a hearing and act
on Meares’ application.

1. Companion case Meares v. Town of Beaufort, COA07-889, referred to herein as
“Meares (I),” also heard in the Court of Appeals on 20 February 2008 with the instant
case, referred to herein as “Meares (II).”
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On 3 May 2006, defendants filed a notice of removal to the United
States District Court for the Eastern District of North Carolina on the
grounds of a federal question under 28 U.S.C. §§ 1331 and 1441(b). By
order dated 15 February 2007, the Federal District Court retained
jurisdiction over the issue involving alleged violations of Meares’
state and federal constitutional rights, but remanded to Carteret
County Superior Court Meares’ petition for a writ of mandamus on
the grounds that it raised novel issues of North Carolina law.

Back in Superior Court, Meares and defendants filed cross
motions for summary judgment. A trial court order filed 19 April 2007
granted Meares’ motion for summary judgment and denied defend-
ants’ motion. Furthermore, the trial court issued a writ of mandamus
ordering defendants to “act upon and issue a [COA]” to Meares pur-
suant to his second application.

In compliance with the trial court’s order, defendants deposited a
COA with the Clerk of Court, along with a motion for a stay of exe-
cution on the judgment and a notice of appeal. The trial court denied
defendants’ motion to stay or enjoin enforcement of the judgment
pending appeal and ordered the immediate release of the COA.
Defendants filed with this Court a petition for a writ of supersedeas,
which was denied. Defendants gave notice of appeal from both the
trial court’s denial of defendants’ motion to stay or enjoin enforce-
ment of the judgment pending appeal and the order releasing to
Meares the COA deposited with the Carteret County Clerk of Court.

On appeal, defendants raise twelve issues: whether the trial court
erred by denying defendants’ motion for summary judgment and issu-
ing a writ of mandamus requiring the HPC to issue a COA on the
grounds that (I) Meares lacked a clear right to the COA; (II) the pro-
posed development violates the town’s zoning ordinance; (III) a writ
of mandamus cannot compel a vain or impossible act; (IV) the HPC
had previously not approved or denied Meares’ second application;
(V) the trial court usurped the authority of the zoning administrator;
(VI) the town is not estopped from enforcing its own zoning ordi-
nance; (VII) the HPC lacked subject matter jurisdiction to consider
Meares’ second application; (VIII) Meares failed to exhaust his
administrative remedies; and (IX) policy precludes the HPC from pro-
cessing multiple COA applications for the same site. Defendants also
contend that the trial court erred in denying defendants’ motion to
stay the judgment pending appeal (X) where the deposit of the COA
with the Clerk of Court automatically stayed the judgment, (XI)



IN THE COURT OF APPEALS 55

MEARES v. TOWN OF BEAUFORT
[193 N.C. App. 49 (2008)]

where the enforcement of the judgment while on appeal would
irreparably harm the town, and (XII) where there was no basis for the
stay on the theory of laches.

Standard of Review

Summary judgment is appropriate “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any ma-
terial fact and that any party is entitled to a judgment as a matter of
law.” N.C. Gen. Stat. § 1A-1, Rule 56(c) (2007). On appeal, “the Court
will review the trial court’s order allowing summary judgment de
novo.” Builders Mut. Ins. Co. v. North Main Constr., Ltd., 361 N.C.
85, 88, 637 S.E.2d 528, 530 (2006).

I

[1] Defendants first argue that the trial court erred by issuing a writ
of mandamus compelling the issuance of the COA when the time
period the HPC had to review Meares’ second application had not
expired when Meares filed his petition for a writ of mandamus.
Defendants argue the trial court entered judgment on a claim that
was not ripe at the time it was filed. We disagree.

“Traditionally, a writ of mandamus would not be issued to
enforce a duty involving judgment and discretion,” Orange County v.
North Carolina Dep’t of Transp., 46 N.C. App. 350, 386, 265 S.E.2d
890, 913 (1980) (citation omitted), or “enforce an alleged right which
is in doubt,” Mears v. Board of Education, 214 N.C. 89, 91, 197 S.E.
752, 753 (1938) (citations omitted). “[A] party seeking [the] writ . . .
must have a clear legal right to demand it, and the party to be coerced
must be under a positive legal obligation to perform the act sought to
be required.” Ponder v. Joslin, 262 N.C. 496, 504, 138 S.E.2d 143, 149
(1964) (citations omitted). “The function of the writ is to compel the
performance of a ministerial duty—not to establish a legal right, but
to enforce one which has been established.” Id. But, “[o]ur Court has
noted that mandamus may be appropriate when, as in the instant
case, a party seeks to compel the enforcement of a zoning ordinance.”
McDowell v. Randolph County, 186 N.C. App. 17, 29, 649 S.E.2d 920,
928 (2007).

Under N.C. Gen. Stat. § 160A-400.9(d), “[a]ll applications for
[COAs] shall be reviewed and acted upon within a reasonable time,
not to exceed 180 days from the date the application for a [COA] is
filed, as defined by the ordinance or the commission’s rules of pro-
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cedure.” N.C. Gen. Stat. § 160A-400.9(d) (2006). The Beaufort Zoning
Ordinance? and the HPC Rules of Procedure? establish that failure to
approve or deny a completed application for a COA within sixty days
following its submission results in the approval and issuance of the
COA. See Beaufort, N.C., Zoning Ordinance § 13.4 (2006) and
Beaufort, N.C., Historic District Commission Rules of Procedure,
Rule 7.06 (2006). Thus, where the HPC fails to act within sixty days
following the submission of a completed COA application, the ap-
proval of a COA is a ministerial rather than a discretionary function.

Here, Meares filed with the HPC his second application for a COA
on 15 February 2006. On 30 March 2006, Meares filed in Carteret
County Superior Court a petition for writ of mandamus and com-
plaint to compel a hearing on his second application. In their answer
filed 5 June 2006, defendants admit the HPC declined to process or
consider the second application. In its order granting Meares’ motion,
the trial court noted the uncontested fact that the HPC failed to act
on Meares’ application within the sixty-day review period and issued
a writ of mandamus ordering defendants to issue a COA to Meares
pursuant to his application.

Acknowledging the undisputed expiration of the sixty-day win-
dow for HPC discretionary review without action and pursuant to the
Beaufort Zoning Ordinance and Beaufort HPC Rules of Procedure, we
hold the approval of Meares’ second COA application and issuance of
the COA was a ministerial duty appropriately compelled by the trial
court’s writ of mandamus. Accordingly, defendants’ assignment of
error is overruled.

11 & 111

[2] Defendants next argue the trial court lacked subject matter juris-
diction over this action because Meares is not an aggrieved party and

2. Approval by the Commission. “Upon the failure of the [HPC] to take final
action upon a complete application within sixty (60) days after the final application for
the [COA] has been submitted . . . the application for a [COA] shall be deemed to have
been approved, except when mutual agreement in writing has been made with regard
to an extension of the time limit.” Beaufort, N.C., Zoning Ordinance § 13.8.

Beaufort, N.C., Zoning Ordinance § 13.8. Approval by the Commission. “Upon
approval of any application for a [COA], the [HPC] shall forthwith cause a [COA] to be
issued to the applicant . ...”

3. “The [HPC] must issue or deny [COA] within sixty days after the filing of the
application, except when limit has been extended by mutual agreement between the
applicant and the [HPC].” Beaufort, N.C., Historic District Commission Rules of
Procedure, Rule 7.06. Time for Decision.
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its issuance of a writ of mandamus was error because it compels a
vain or impossible act. Defendants argue the proposed construction
in Meares’ second COA application violates Beaufort Zoning
Ordinance setback requirements. Specifically, because Meares’ pro-
posed design does not share a wall with another structure, the con-
struction must set back fifteen feet from its proposed location.
Assuming so, defendants argue Meares’ proposal is not capable of
being built as designed, and the HPC does not have the discretion to
waive zoning ordinance violation enforcement. Therefore, defendants
argue the HPC’s failure to act on Meares’ application for a COA
resulted in no harm and Meares lacks standing to bring a claim
against the town as an aggrieved party. We disagree.

Under the Town of Beaufort Zoning Ordinance, section 16.1, “[n]o
building or structure or any part thereof shall be erected or struc-
turally altered until a zoning certificate is issued by the Zoning
Administrator.” Id. at § 16.1. Under North Carolina General Statute
160A-388(b), “the board of adjustment shall hear and decide appeals
from and review any order, requirement, decision, or determination
made by an administrative official charged with the enforcement of
that ordinance.” N.C. Gen. Stat. § 160A-388(b) (2006). Thus, if a zon-
ing administrator denies a zoning certificate on the grounds that a
project does not conform to zoning ordinance setback requirements,
this decision can be appealed to the Board of Adjustment.

Under the Beaufort Zoning Ordinance, section 14.1, a “noncon-
forming project” is defined as “[a]ny structure, development, or
undertaking that is incomplete at the effective date of this ordinance
and would be inconsistent with any regulation applicable to the dis-
trict in which it is located if completed as proposed or planned.”
Beaufort, N.C., Zoning Ordinance § 14.1 (2006). Under section 14.8,
“work on nonconforming projects may begin . . . only pursuant to a
variance issued by the Board of Adjustment.” Id. at § 14.8(a). Thus,
the Board of Adjustment has the authority to issue a variance and
allow a nonconforming project to continue.

Defendants do not allege and, after our review of the Town of
Beaufort Zoning Ordinance, we do not hold the issuance of a COA by
the HPC is dependent upon the issuance of a zoning certificate. Thus,
the HPC'’s issuance of a COA% is an independent function and not a
vain and useless act.

4. Zoning Ordinance of the Town of Beaufort, North Carolina. Section 13.6.
Powers and Duties of the Historic Preservation Commission. Subsection (b). “It shall
be the function of the [HPC] to review and pass upon the appropriateness of the con-
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“A person aggrieved is one adversely affected in respect of legal
rights, or suffering from an infringement or denial of legal rights.”
County of Johnston v. City of Wilson, 136 N.C. App. 775, 779, 525
S.E.2d 826, 829 (2000) (citation and quotation omitted). As previously
stated, to erect a structure in the Beaufort Historic District, the
Beaufort HPC must receive and approve an application for a COA.
See Beaufort, N.C., Zoning Ordinance § 13.4.

Seeking to erect a structure on a lot he owned, Meares submitted
a COA application to the HPC. Defendants concede that “the HPC has
declined to process or consider” Meares’ second application. By fail-
ing to address Meares’ application for a COA, we hold Meares suf-
fered a denial of legal rights. Thus, Meares is an aggrieved party, and
defendants’ assignments of error are overruled.

A%

[38] Defendants next question whether the trial court erred in denying
defendants’ motion for summary judgment and granting Meares’ peti-
tion for mandamus where the HPC informed Meares through counsel
the HPC would not address his second application while the denial of
the first application was on appeal. Defendants argue that a commu-
nication to Meares that his application would not be approved con-
stitutes final action by the HPC. We disagree.

Under the Town of Beaufort Zoning Ordinance, section 13, “[a]ll
complete applications for [COAs] shall be reviewed and acted upon
within a reasonable time and within sixty (60) days from the date said
complete application for a [COA] is filed with the [HPC] ... .” Id. at
§ 13.7. “Upon approval of any application for a [COA], . . . [a] report
of the [HPC’s] actions shall be submitted to the Town Manager and
the Town Building Inspector stating the basis upon which such
approval was made.” Id. at § 13.8 (2006). “In the case of disapproval
of any application for a [COA], the [HPC] shall state the reasons
therefore in writing in terms of design, arrangements, texture, ma-
terial, color, and other factors involved.” Id. at § 13.9.

Here, Meares submitted a second COA application dated 15
February 2006 to the HPC. The HPC failed to approve or deny the
application. The communication to which defendants refer came

struction, reconstruction, alteration, restoration, moving or demolition of any build-
ings, structures, appurtenant fixtures, outdoor advertising signs, or other exterior fea-
tures in the historic district. . . .” Subsection (c). “It shall be the function of the [HPC]
to review and pass upon the appropriateness of exterior features of buildings, struc-

L]

tures and properties within the ‘Historic District’.
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from the Town Attorney and occurred on 18 January 2006, a month
prior to Meares’ submission of his second application in February.
The Town Attorney never indicated he was acting on behalf of the
HPC. Specifically, he acknowledged being “little more than [an]
observer[] in this process.” Therefore, the Town Attorney’s communi-
cation does not qualify as action by the HPC. And since there was no
formal denial of the second application, the trial court properly ruled
the application approved by operation of law. See Id. at § 13.8.
Accordingly, defendants’ assignment of error is overruled.

Vv

[4] Defendants next question whether the trial court erred in con-
cluding that Meares’ second application meets the requirements of
the town’s zoning ordinance. Defendants argue that the trial court
usurped the function of the zoning administrator. We disagree.

As discussed earlier (see section II & III), the issuance of a COA
by the HPC and the issuance of a zoning certificate by the zoning
administrator are independent functions. The trial court granted
Meares’ motion for summary judgment and ordered defendants to
issue a COA. The trial court issued no order compelling the zoning
administrator to any action or forbearance. Thus, the trial court did
not usurp the authority of the zoning administrator. Accordingly,
defendants’ assignment of error is overruled.

\ %4

[6] Defendants argue the trial court erred by concluding the Town
was estopped from enforcing its zoning ordinance. Defendants’ argu-
ment is misplaced.

Here, the trial court granted Meares’ motion for summary judg-
ment, denied defendants’ motion for summary judgment, and ordered
defendants to issue a COA to Meares. In its conclusions of law, the
trial court cited the HPC Rules of Procedure, entitled “COA
Application Review and Processing,” which provide that “[t]he
Zoning Officer will review the [COA] Application for compliance
with the zoning ordinance,” and that “[a]pplications that are not in
compliance with zoning and other Town code provisions will be
returned to the applicant and will not be forwarded to the commis-
sion for review.”

The trial court concluded that as defendants failed to notify
Meares within the sixty-day window that the HPC declined to
process, consider, or act on Meares’ second application, “it is fair
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and reasonable for [Meares] . . . to conclude that [his] Second
Application complies with the Town’s Zoning Ordinance and other
Town code provisions, and the Defendants are estopped from con-
tending otherwise.”

We note our discussion under (V), reasoning that the trial court
order compelling the HPC to issue a COA did not encroach upon
the jurisdiction of the zoning administrator. Under Beaufort Zoning
Ordinance section 18.5, “[a]n appeal may be taken to the Board of
Adjustment by any person aggrieved by a decision of any officer,
department or board of the town relative to enforcement of inter-
pretation of this [zoning] ordinance.” Id. at § 18.5. Furthermore,
“[e]very decision of the Board of Adjustment shall be subject to
review by the Superior Court by proceedings in the nature of certio-
rari.” Id. at § 18.6.

The denial of a zoning certificate was not an issue before the
Carteret County Superior Court. Moreover, the zoning administrator
and the Board of Adjustment are not parties to the current action.
Therefore, we hold the trial court order ruling that “Defendants are
estopped from contending” Meares’ second application does not com-
ply with the Town’s zoning ordinance does not infringe upon the
authority vested by the zoning ordinance in the zoning administrator,
the Board of Adjustment, or other parties not joined in this matter.
See N.C. Gen. Stat. § 1-260 (2007) (“no declaration shall prejudice the
rights of persons not parties to the proceedings.”).

Vil

[6] Defendants next question whether the trial court lacked subject
matter jurisdiction to hear Meares’ complaint. Defendants argue the
HPC’s denial of Meares’ first application for a COA and the subse-
quent appeal from that denial (A) divested the trial court of jurisdic-
tion to consider a second application for a certificate to develop the
same property. In the alternative, defendants argue (B) that once
Meares filed a complaint in Superior Court, the HPC was divested of
jurisdiction to address Meares’ application. Defendants also argue
that because Meares filed his complaint within sixty days of filing his
application with the HPC, he cannot assert that the HPC failed to act
on his application within the sixty-day time frame. We disagree.

A

Defendants argue that when Meares filed his first COA applica-
tion, the HPC was divested of jurisidiction to consider a second appli-
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cation. Pursuant to the Town of Beaufort Zoning Ordinance, “[i]t
shall be the function of the [HPC] to review and pass upon the ap-
propriateness of exterior features of buildings, structures, and prop-
erties within the Historic District.” Beaufort, N.C., Zoning Ordinance
§ 13.6(c). Since the function of the HPC is to consider the appropri-
ateness of the exterior features proposed, see Id. at § 13.6(b), and we
find no provision in the Town of Beaufort Zoning Ordinance or the
Rules of Procedure of the Beaufort Historic District Commission
which precludes the submission of alternative design proposals to the
HPC, defendants’ argument is overruled.

B

[7] Defendants further argue that when Meares filed a complaint
in Carteret County Superior Court, the HPC was divested of jurisdic-
tion to address Meares’ application. However, “[t]he issuance of a
writ of mandamus is an exercise of original and not appellate juris-
diction . . . .” Baker v. Varser, 239 N.C. 180, 189, 79 S.E.2d 757, 764
(1954) (citation omitted). “This extraordinary remedy is not a proper
instrument to review or reverse an administrative board which has
taken final action on a matter within its jurisdiction.” Snow v. North
Carolina Bd. of Architecture, 273 N.C. 559, 570, 160 S.E.2d 719, 727
(1968) (citation and quotations omitted). We hold the HPC retained
jurisdiction to address Meares’ COA application during the sixty-day
period prescribed by the Beaufort Zoning Ordinance following sub-
mission of the application. See Beaufort, N.C., Zoning Ordinance
§ 13.8 (2006) (“Upon failure of the [HPC] to take final action upon a
complete application within sixty (60) days after the final application
for the [COA] has been submitted . . . the application for a [COA] shall
be deemed to have been approved . . ..”). Accordingly, defendants’
assignment of error is overruled.

Vi1

[8] Defendants next argue Meares failed to exhaust his administra-
tive remedies by failing to appeal to the Board of Adjustment, the
appellate body charged with appeals from the HPC and therefore, the
trial court lacked jurisdiction to address Meares’ complaint and peti-
tion. We disagree.

Pursuant to Beaufort Zoning Ordinance, section 18.5, “[a]n appeal
may be taken to the Board of Adjustment by any person aggrieved by
a decision of any officer, department or board of the town relative to
enforcement or interpretation of this ordinance.” Id. at § 18.5. Here,
the HPC, in their answer to Meares’ complaint filed in Carteret
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County Superior Court, averred that “the HPC has declined to
process or consider [Meares’] Second Application.” Thus, the HPC
failed to render a decision from which Meares could appeal. See
Robins v. Town of Hillsborough, 361 N.C. 193, 198, 639 S.E.2d 421,
424 (2007) (“a [town board] conducting a quasi-judicial hearing can
dispense with no essential element of a fair trial. One of those essen-
tial elements is that any decision . . . has to be based on competent,
material, and substantial evidence that is introduced at a public hear-
ing. Accordingly, it is impossible for a court reviewing a town board’s
decision to do so unless the town board actually renders that deci-
sion.”) (citations and emphasis omitted).

The function of mandamus is to compel the performance of a
ministerial duty to which the one seeking the performance has a clear
legal right. Ponder, 262 N.C. at 504, 138 S.E.2d at 149. Meares’ initial
petition for a writ for mandamus sought to compel the HPC to con-
sider his second COA application. See discussion supra Part II & III.
We hold the HPC’s consideration of Meares’ COA application was a
performance to which Meares had a clear legal right. Accordingly,
defendants’ assignment of error is overruled.

IX

[9] Defendants next argue that the trial court erred in issuing a writ
of mandamus compelling the HPC to issue a COA for Meares’ second
COA application because public policy precludes the HPC from pro-
cessing multiple COA applications for the same site. We disagree.

Defendants cite Winchester Woods Assoc. v. Planning & Zon-
ing Comm., 219 Conn. 303, 592 A.2d 953 (1991), for the proposition
that public policy allows the HPC the discretionary authority to
refuse to accept a second application due to the pending appeal of a
first application. Though not binding on the matter, we note that
Winchester involved the interpretation of Connecticut General
Statute section 8-26, which states “[n]o planning commission shall be
required to consider the application for approval of a subdivision
plan while another application for subdivision of the same or sub-
stantially the same parcel is pending before the commission.” Conn.
Gen. Stat. § 8-26 (1989). We also note that the Supreme Court of
Connecticut held that where the planning commission denied the
plaintiff’s second application “without any consideration of whether
that application differed substantively from the plaintiff’s [first] appli-
cation” there was an abuse of discretion. Winchester, 219 Conn. at
312, 592 A.2d at 958.
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As defendants have provided this Court with no basis for a deter-
mination that public policy grants the HPC the authority to refuse to
process or consider an application for a COA, we overrule defend-
ant’s assignment of error.

X

[10] Defendants next argue the trial court erred in denying a stay
of the judgment pending appeal. Defendants argue that under Gen-
eral Statute section 1-291, where an appellant, having been directed
to execute an “instrument” does, in fact, execute such instrument
and deposits the same with the Clerk of Court, agreeing to be
bound by the judgment of the appellate courts, an automatic stay
should be entered.

Under North Carolina Rules of Civil Procedure, Rule 62(d),
“[wlhen an appeal is taken, the appellant may obtain a stay of exe-
cution . . . by proceeding in accordance with and subject to the con-
ditions of . . . G.S. 1-291 . . . .” N.C. R. Civ. 62(d) (2007) (emphasis
added). Under North Carolina General Statute section 1-291,

[i]f the judgment appealed from directs the execution of a con-
veyance or other instrument, the execution of the judgment is not
stayed by the appeal until the instrument has been executed and
deposited with the clerk with whom the judgment is entered, to
abide the judgment of the appellate court.

N.C. Gen. Stat. § 1-291 (2007). Cf. Wilmington Star-News v. New
Hanover Regional Medical Ctr., 125 N.C. App. 174, 183, 480 S.E.2d 53,
58 (1997) (“the trial court possesses the legal authority to stay its own
orders pending appeal in cases involving the Public Records Act.”).
We do not read N.C.G.S. § 1-291 to require that a stay is compelled
upon satisfaction of the criteria under N.C.G.S. § 1-291. Accordingly,
defendants’ assignment of error is overruled.

XI

[11] Defendants next argue the trial court erred in refusing to stay
the judgment under Civil Procedure Rule 62.5 Defendants argue that
their appeal is meritorious and enforcement of the judgment would
irreparably harm the town by foregoing HPC review to determine if
Meares’ development was in congruity with the character of
Beaufort’s Historic District.

5. Defendants refer to N.C. Gen. Stat. § 1A-1, Rule 62, “Stay of proceedings to
enforce a judgment.”
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“When evaluating the propriety of a trial court’s stay order the
appropriate standard of review is abuse of discretion. A trial court
may be reversed for abuse of discretion only if the trial court made
a patently arbitrary decision, manifestly unsupported by reason.”
Home Indem. Co. v. Hoechst Celanese Corp., 128 N.C. App. 113,
117-18, 493 S.E.2d 806, 809 (1997) (citations omitted).

In Abbott v. Highlands, 52 N.C. App. 69, 277 S.E.2d 820 (1981),
this Court considered a trial court’s grant of a motion to stay its judg-
ment pending appeal, which prevented a town from taxing the plain-
tiffs’ pending appeal. Id. at 79, 277 S.E.2d at 827. We reasoned that
there was some likelihood the plaintiffs’ arguments could have pre-
vailed on appeal and thus were not wholly frivolous. We held that the
trial court’s grant of the stay was not an abuse of discretion. Id.

Here, the trial court denied defendants’ motion to stay or enjoin
enforcement of the judgment pending the appeal and ordered that the
COA executed by defendants be released and delivered by the Clerk
of Superior Court to Meares. Acknowledging the merit of defendants’
arguments on appeal we cannot say the appeal was frivolous.
Nevertheless, we find no abuse of discretion by the trial court in
releasing the COA to Meares. Accordingly, defendants’ assignment of
error is overruled.

X1

[12] Last, defendants argue the trial court erred in refusing to enter
a stay where Meares, in his response in opposition to defendants’ ver-
ified motion to stay or enjoin enforcement of judgment pending
appeal, argued for the first time that the doctrine of laches precluded
defendants from contending that Meares’ second COA application
does not comply with the Town of Beaufort Zoning Ordinance and
other town code provisions.

We note that while Meares does argue the doctrine of laches in
his response to defendants’ motion to stay or enjoin enforcement of
the judgment pending appeal, this is one of ten arguments Meares
raises against defendants’ motion to stay or enjoin the judgment.
Accordingly, defendants’ assignment of error is overruled.

Affirmed.

Judges HUNTER and STROUD concur.
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STATE OF NORTH CAROLINA, PLAINTIFF v. NOEL ANGEL VILLATORO, DEFENDANT

No. COA07-1458
(Filed 7 October 2008)

Criminal Law— guilty plea—request to withdraw—fair and
just reasons not shown

The trial court did not err by denying defendant’s motion to
withdraw his guilty plea to two counts of first-degree kidnapping
where he did not assert legal innocence, the State’s proffer of evi-
dence was strong, the time between the plea and the request to
withdraw was lengthy, defendant was represented by competent
counsel, and misunderstanding, haste, confusion, and coercion
were not present.

Appeal by defendant from order entered on or about 26 May 2006
by Judge J. Gentry Caudill in Superior Court, Mecklenburg County.
Heard in the Court of Appeals 19 August 2008.

Attorney General Roy A. Cooper, III, by Assistant Attorney
General LaToya B. Powell, for the State.

Glover & Petersen, PA., by James R. Glover, for defendant-
appellant.

STROUD, Judge.

Defendant appeals from the trial court’s denial of his motion to
withdraw his guilty plea. The dispositive issue before this Court is
“whether [defendant] showed fair and just reasons for granting his
presentence motion to withdraw his pleas of guilty to two counts of
first degree kidnapping[.]” For the following reasons, we affirm the
trial court’s denial of his motion.

I. Background

On 25 April 2005, pursuant to a plea agreement defendant
stipulated to facts summarized by the State upon entry of the plea
as follows:

[O]n April 16th of 2003, Charlotte-Mecklenburg Police responded
to a call about some witnesses finding two dead bodies in a
wooded area off Old Statesville Road here in Mecklenburg
County. . . . When the police got there they also found a 1984 blue
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Cadillac Fleetwood automobile. Those bodies were later identi-
fied as those of the two kidnapping victims and also murder vic-
tims, Martin Vargas Vargas and Guillermo Soto. They had been
shotgunned to death. It is believed, Your Honor, they were killed
on or about April the 6th of 2003 . . ..

Mr. Villatoro was interviewed on May the 27th, 2003 and gave a
statement to the police. He told police that—I believe he indi-
cated on Sunday the 6th—I believe he indicated generally and
other evidence would show that it was on or about April the
6th that he had been in a MS13 meeting with other members
of MS13 . ...

That he left that meeting with an Ignacio Rodriguez and
Wilfredo Allas in a truck that a Jose Rivera and his brother,
Augustine Rivera, were following in a car. Apparently a man
named Elton Rodriguez was also present. They ended up at a gas
station here in the Charlotte area where they saw these two
Hispanic males, Mr. Martin Vargas Vargas and Guillermo Soto.
Apparently Ignacio Rodriguez approached the two men and
began talking to them. Ultimately the men were placed inside Mr.
Vargas’ blue 1984 Fleetwood Cadillac automobile. . . . Mr.
Villatoro told police that Ignacio Rodriguez, Wilfredo Allas, and
Elton Rodriguez got into the victims’ Cadillac with the two vic-
tims. Mr. Villatoro said he did not know if anyone had a weapon
at that time.

They ultimately went up I-85, got off of I-85, ended up in the
wooded area . . . and according to Mr. Villatoro, Augustine Rivera
told the men to get out of the car, that is, Mr. Vargas Vargas and
Mr. Soto, and they were taken into the woods out of sight of the
road; that Augustine Rivera Rivera told them to take off their
clothes and they were found only partially clothed. . . . Mr.
Villatoro realized Elton Rodriguez had a shotgun. At that time
Elton Rodriguez shot both men to death.

At that point they left the wooded area. Mr. Villatoro said
that he, Jose Rivera and Ignacio Rodriguez ran . . .. At some
point. . . . they all met back up and apparently at that point
Augustine Rivera told the group that—that he had, in fact, had
gone back and shot the victims twice.
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On 2 June 2003, Richard E. Beam (“Mr. Beam”) was appointed by
the court to represent defendant. On or about 9 June 2003, the
Mecklenburg County Grand Jury indicted defendant on two counts of
first degree murder. On or about 3 November 2003, a grand jury
indicted defendant on two counts of robbery with a dangerous
weapon and two counts of first degree kidnapping, and on 3
December 2003, Mr. Beam was appointed as counsel for defendant on
all of these charges also.

On or about 25 April 2005, defendant and the State reached a plea
agreement. Defendant agreed to plead guilty to two counts of first
degree kidnapping, to cooperate fully with State and Federal author-
ities, and to testify truthfully in regards to prosecution of the victims’
murders. The State agreed to dismiss the two charges of first degree
murder and two charges of robbery with a dangerous weapon.

On or about 13 August 2005, defendant sent correspondence to
Special Superior Court Judge Albert Diaz requesting that the court
remove his court-appointed attorney, Mr. Beam, and assign him a new
attorney. Defendant alleged that Mr. Beam coerced him into his guilty
plea and that he had ineffective legal representation. Judge Diaz
treated defendant’s correspondence as a motion for appropriate relief
and scheduled a hearing for 15 September 2005. On or about 25
October 2005, the trial court appointed Grady Jessup (“Mr. Jessup”)
as defendant’s new counsel. On 25 May 2006, the hearing on defend-
ant’s motion to withdraw his guilty plea began, and on or about 26
May 2006, the court denied defendant’s motion to withdraw his guilty
plea. Defendant appeals the denial of his motion. Thereafter, on 19
July 2007, defendant was sentenced to 68 to 91 months imprisonment
for the two counts of first degree kidnapping for which he pled guilty.
Defendant also appeals the judgment upon which his sentence was
entered. On appeal, defendant’s sole argument is that he “showed fair
and just reasons for granting his presentence motion to withdraw his
pleas of guilty to two counts of first degree kidnapping.” For the fol-
lowing reasons, we affirm.

II. Withdrawal of Guilty Plea

Defendant argues that he has shown fair and just reasons for
granting his motion to withdraw his guilty plea.

A. Standard of Review

In reviewing a trial court’s denial of a defendant’s motion to
withdraw a guilty plea made before sentencing, the appellate
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court does not apply an abuse of discretion standard, but instead
makes an independent review of the record. There is no absolute
right to withdraw a plea of guilty, however, a criminal defendant
seeking to withdraw such a plea before sentencing is generally
accorded that right if he can show any fair and just reason. The
defendant has the burden of showing his motion to withdraw his
guilty plea is supported by some fair and just reason. Our
Supreme Court has set out the following factors for consideration
of plea withdrawals:

[1] whether the defendant has asserted legal innocence, [2]
the strength of the State’s proffer of evidence, [3] the length of
time between entry of the guilty plea and the desire to change it,
[4] and whether the accused has had competent counsel at all rel-
evant times. [5] Misunderstanding of the consequences of a guilty
plea, [6] hasty entry, [7] confusion, and [8] coercion are also fac-
tors for consideration.

State v. Robinson, 177 N.C. App. 225, 229, 628 S.E.2d 252, 254-55
(2006) (citations and quotation marks omitted).

“After a defendant has come forward with a fair and just reason
in support of his motion to withdraw, the State may refute the
movant’s showing by evidence of concrete prejudice to its case by
reason of the withdrawal of the plea.” State v. Meyer, 330 N.C. 738,
743, 412 S.E.2d 339, 342 (1992) (citation and quotation marks omit-
ted). “[T]he State need not even address . . . [concrete prejudice] until
the defendant has asserted a fair and just reason why he should be
permitted to withdraw his guilty pleas.” Id. at 744, 412 S.E.2d at 343
(citation omitted).

B. Factors in Determining Whether Defendant Has Shown Some Fair
and Just Reason for Withdrawing His Guilty Plea

We must now consider the factors enumerated in Robinson to
determine whether defendant has shown “some fair and just reason”
to withdraw his guilty plea. Robinson at 229, 628 S.E.2d at 255.

1. Assertion of Legal Innocence

Defendant argues his “motion was based on his assertion of legal
innocence. It complained of pressure from his first counsel to have
him declare that he was guilty when he did not feel he was guilty.”
However, in State v. Graham, this Court determined that the “defend-
ant made no concrete assertion of innocence, stating only that he
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‘always felt that he was not guilty.’ ” State v. Graham, 122 N.C. App.
635, 637, 471 S.E.2d 100, 102 (1996) (ellipses omitted).

Defendant’s correspondence to Judge Diaz, which the court
treated as a motion for appropriate relief, was stated as being in
regards to “INEFFECTIVE LEGAL REPRESENTATION].]” (Emphasis
in original.) The correspondence set forth the reasons defendant
believed he had received ineffective assistance of counsel and should
receive new representation. Defendant did not address his guilt or
innocence except in the last sentence, where defendant wrote that his
attorney was “INAPPROPRIATELY PRESSURING ME TO ACCEPT
THE GUILTY PLEA, WHEN I REALLY DID NOT FEEL I WAS GUILTY.”
(Emphasis in original.) It is clear that defendant’s motion to withdraw
his guilty plea was based upon coercion and ineffective assistance of
counsel, not an assertion of legal innocence. Defendant’s one sen-
tence that he “REALLY DID NOT FEEL [HE] WAS GUILTY” is not an
assertion of legal innocence. See Graham at 637, 471 S.E.2d at 102.

2. Strength of the State’s Proffer of Evidence

Defendant claims that the State’s evidence against him was weak,
citing State v. Hargett, 265 N.C. 412, 121 S.E.2d 589 (1961) and State
v. Ham, 238 N.C. 94, 76 S.E.2d 346 (1953). However, defendant’s
reliance on these cases is misplaced. Both Hargett and Ham involve
criminal liability as an aider and abettor to homicide. See State v.
Hargett, 255 N.C. 412, 121 S.E.2d 589 (1961); State v. Ham, 238 N.C.
94, 76 S.E.2d 346 (1953). However, here defendant pled guilty to two
counts of first degree kidnapping as the State had dismissed the two
murder charges against defendant as part of the plea arrangement.
Whether the State’s proffer of evidence was strong as to defendant’s
aiding and abetting in two murders is not the question before us; the
question instead is whether the State’s evidence was strong as to two
counts of first degree kidnapping.

N.C. Gen. Stat. § 14-39 reads in pertinent part,

(a) Any person who shall unlawfully confine, restrain, or remove
from one place to another, any other person 16 years of age or
over without the consent of such person . . . shall be guilty of
kidnapping if such confinement, restraint or removal is for the
purpose of:

(2) Facilitating the commission of any felony . . . ;
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(3) Doing serious bodily harm to or terrorizing the person so
confined, restrained or removed or any other person. .. ;

(b) If the person kidnapped either was not released by the
defendant in a safe place or had been seriously injured . . . the
offense is kidnapping in the first degree . . . .

The State’s evidence included defendant’s personal statement
made to police that

on or about April the 6th that he had been in a MS13 meeting with
other members of MS13 . . ..

That he left that meeting with an Ignacio Rodriguez and
Wilfredo Allas in a truck that a Jose Rivera and his brother,
Augustine Rivera, were following in a car. . . . They ended up at
a gas station here in the Charlotte area where they saw these
two Hispanic males, Mr. Martin Vargas Vargas and Guillermo
Soto. . . . Ultimately the men were placed inside Mr. Vargas’ blue
1984 Fleetwood Cadillac automobile. . . . Mr. Villatoro told police
that Ignacio Rodriguez, Wilfredo Allas, and Elton Rodriguez got
into the victims’ Cadillac with the two victims.

They ultimately went up I-85, got off of I-85, ended up in the
wooded area . . . and according to Mr. Villatoro, Augustine Rivera
told the men to get out of the car, that is, Mr. Vargas Vargas and
Mr. Soto, and they were taken into the woods out of sight of the
road; that Augustine Rivera Rivera told them to take off their
clothes and they were found only partially clothed. . . . Mr.
Villatoro realized Elton Rodriguez had a shotgun. At that time
Elton Rodriguez shot both men to death.

Based on this proffer, we conclude there was strong evidence defend-
ant committed two counts of first degree kidnapping.

3. Length of Time Between Entry of the Guilty Plea and the Desire to
Change It

On or about 25 April 2005, defendant pled guilty to two counts of
first degree kidnapping. Approximately three and one-half months
later, on 13 August 2005, defendant sent correspondence to Judge
Diaz, which contained no direct request to withdraw defendant’s
guilty plea and was initially “treated as a Motion for Appropriate
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Relief.” Once a hearing was held, defendant’s “motion” was treated as
a request to withdraw his guilty plea.

Defendant, relying solely on State v. Deal, 99 N.C. App. 456, 393
S.E.2d 317 (1990), contends that his nearly four month delay can be
excused by the fact that he “was only seventeen, had no criminal
record, came from a foreign culture, had little command of English
and had limited means by which he could communicate with his first
counsel while he remained confined in the county jail.”

Prior cases have “placed heavy reliance on the length of time
between a defendant’s entry of the guilty plea and motion to with-
draw the plea.” Robinson at 229, 628 S.E.2d at 255 (citation omitted).
In Robinson, this Court affirmed the denial of defendant’s motion
to withdraw his guilty plea when it was made approximately three
and one-half months after its entry. Id. at 229-32, 628 S.E.2d at
255-57; see also State v. Graham, 122 N.C. App. 635, 637-38, 471
S.E.2d 100, 101-02 (1996) (Denial of defendant’s motion to withdraw
guilty plea was affirmed when it was made five weeks after entry.).

Furthermore, Deal, the case upon which defendant relies,
involved a defendant who had “been diagnosed as learning disabled
and . . . read[] and spell[ed] at a second grade level.” State v. Deal,
99 N.C. App. 456, 458, 393 S.E.2d 317, 318 (1990). This Court, in
Deal, determined

that in light of defendant’s low intellectual abilities, there is suffi-
cient credible evidence that he was laboring under a basic mis-
understanding of the guilty plea process. We therefore find that
his plea of guilty was not the result of an informed choice.
Although he did not attempt to revoke his plea for over four
months, this appears to have resulted from his erroneous ex-
pectations and lack of communication with his attorney. Id. at
464, 393 S.E.2d at 321 (emphasis added).

In the present case there is no evidence that defendant possessed
low intellect. Furthermore, there is strong evidence that defendant
had a good grasp on the “guilty plea process[,]” made “an informed
choice[,]” and did not have “erroneous expectations[,] see id., evi-
denced by his engagement in an approximately four month plea bar-
gain process with the State. Defendant informed his original counsel,
Mr. Beam, that he wanted a closed plea of not more than eight years
imprisonment. Defendant did not accept the State’s first or second
plea offers as they did not offer what he requested. As part of defend-
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ant’s 25 April 2005 plea agreement, the State agreed that defendant
would not serve more than seventy-nine months, fitting the require-
ments that defendant originally informed his counsel he wanted.

Similarly, there is no evidence of a “lack of communication”
between defendant and his attorney, see id., that could have pre-
vented defendant from understanding the proceedings or choosing to
plead guilty. Defendant’s counsel, Mr. Beam, was assisted by an inter-
preter when he discussed with defendant his statement to police, his
co-defendant’s statements, discovery, the evidence, and the plea
offers from the State. Furthermore, an interpreter was provided dur-
ing his 25 April 2005 plea hearing. We conclude that defendant’s case
is not apposite to Deal in that defendant’s delay in filing for with-
drawal of his guilty plea had nothing to do with low intellectual abil-
ities, a misunderstanding of the guilty plea process, or lack of com-
munication with his attorney. See Deal at 464, 393 S.E.2d at 321.

4. Whether the Accused Has Had Competent Counsel at All Rele-
vant Times

Defendant argues that Mr. Beam gave him advice that was “legally
incompetent.” The portion of testimony that defendant contends is
evidence of Mr. Beam’s incompetent representation occurred during
defendant’s motion to withdraw hearing. Mr. Beam, in reference to
defendant aiding or assisting Elton Rodriguez or Augustine Rivera,
said there was a “jury instruction that says it’s presumed that when
you are in that situation, that if you are a member of the group then
you are involved.”

The law regarding aiding or abetting is that “[a] person aids
when, being present at the time and place, he does some act to ren-
der aid to the actual perpetrator of the crime though he takes no
direct share in its commission; and an abettor is one who gives aid
and comfort, or either commands, advises, instigates or encourages
another to commit a crime.” State v. Holland, 234 N.C. 354, 358, 67
S.E.2d 272, 274-75 (1951) (citation and quotation marks omitted).

Mere presence, even with the intention of assisting in the com-
mission of a crime cannot be said to have incited, encouraged or
aided the perpetrator thereof, unless the intention to assist was
in some way communicated to [the perpetrator]; but if one
does something that will incite, encourage, or assist the actual
perpetration of a crime, this is sufficient to constitute aiding
and abetting.
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State v. Hoffman, 199 N.C. 328, 333, 154 S.E. 314, 316 (1930) (cita-
tions omitted).

Mr. Beam, when speaking of “presumptions,” may have been ref-
erencing case law that has stated “when the bystander is a friend of
the perpetrator, and knows that his presence will be regarded by the
perpetrator as an encouragement and protection, presence alone may
be regarded as an encouragement,” and this can constitute aiding and
abetting. State v. Williams, 225 N.C. 182, 184, 33 S.E.2d 880, 881
(1945) (citations and quotation marks omitted). Mr. Beam stated
regarding a conversation about defendant’s gang activity:

A T explained to [defendant] that although he was merely
present, that the group he was involved in killed two people.

Q You said that he claimed that he is a member of that group,
and that the jury could draw inferences from that; that they might
be concerned that they might be up to no good and things [of]
that nature.

A Correct.

Further testimony by Mr. Beam showed he was specifically con-
cerned with inferences that could be drawn from defendant’s contin-
ued involvement with MS-13, while still claiming not to know what
was going on the day of the murders:

Q I think you mentioned this earlier, perhaps, I believe in
response to one of Mr. Jessup’s questions.

Mr. Villatoro, in your conversations with him as his attorney,
had told you, in fact, that he was present when Ignacio Rodriguez
sold or he tried to sell the shotgun.

A T believe he did. Yes, sir.

Q Based upon your experience as an attorney, Mr. Beam, being
on the approved list by the Capital Defenders Office and being
qualified to represent defendants charged with first-degree mur-
der, did that concern you—his being identified doing that and his
admissions of doing that?

A Yes, sir.

Q Why?
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A His statement to police was that he was present when the
killings happened but he didn't—he didn’'t know they were going
to occur. He didn’t have anything to do with the evidence about
continuing to be seen with the individuals, including when the
firearms were disposed of.

Q It was very troubling as to Mr. Villatoro’s role in this case as it
related to the charges against him; correct?

A Yes. When one is present when something like this happens
and doesn’t know anything is going to occur, it's somewhat
counter-intuitive to be present in that vein and be present when
they are selling the shotgun. The jury would have problems with
that. That is what we discussed.

This testimony shows that Mr. Beam’s discussions with defendant
addressed the inferences that a jury could make from the evidence
about defendant’s gang involvement and about his knowledge of what
may happen when the other gang members took the victims into the
woods. Furthermore, though Mr. Beam used the word “presumed”
during his testimony, there is no evidence to show that he instructed
defendant that the burden of proof was on defendant to prove that he
was not aiding and abetting these crimes. To the contrary, Mr. Beam
advised defendant that the State had the burden of proving beyond a
reasonable doubt that defendant was guilty of these crimes.

After a thorough review of the record, we also find other evi-
dence of Mr. Beam’s competence as defendant’s counsel: Mr. Beam
stated that he spent “a fair amount of time going over what the vari-
ous slants were that one could put on the elements of [defendant’s]
statement, to meet those elements or not meet those elements[;]” Mr.
Beam went over defendant’s statement to police in great detail with
defendant at least fourteen times with an interpreter; Mr. Beam talked
to defendant for approximately three hours with an interpreter
reviewing the plea agreement which defendant eventually accepted;
Mr. Beam spent a long time explaining the possible punishment if
defendant was found guilty of the charged crimes; Mr. Beam dis-
cussed the possibility of a felony murder conviction; Mr. Beam did
not tell defendant that a plea was his only option; and at the plea
hearing the court asked defendant “Are you satisfied with your
lawyer’s legal services?” Defendant replied, “ Yes.” Therefore, we con-
clude that defendant, at all relevant times, was represented by com-
petent counsel.
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5. Misunderstanding of the Consequences of a Guilty Plea, Hasty
Entry, Confusion, and Coercion

Again, the record shows that defendant clearly understood the
consequences of his plea, did not act hastily, and was not confused as
he had previously rejected two plea offers prior to accepting the plea
agreement which he originally told his attorney he would take.
Though defendant asserts coercion by his attorney, we find no evi-
dence in support of this contention in the record as defendant had
previously rejected two other plea offers and his attorney stated he
was prepared to proceed to trial. We therefore conclude that a
“[m]isunderstanding of the consequences of a guilty plea, hasty entry,
confusion, and coercion” were not relevant factors to this case.
Robinson at 229, 628 S.E.2d at 255 (numbers omitted).

III. Conclusion

In sum, we conclude that defendant has not shown fair and just
reason for withdrawal of his guilty plea. Defendant did not assert
legal innocence as the reason for his request to withdraw his guilty
plea. The State’s proffer of evidence against defendant for the crimes
to which he pled guilty was strong. The length of time between
defendant’s entry of his guilty plea and his request to withdraw it was
lengthy. Defendant, at all relevant times, was represented by compe-
tent counsel, and “[m]isunderstanding of the consequences of a guilty
plea, hasty entry, confusion, and coercion|,] see id. (numbers omit-
ted), were not relevant to defendant’s entry of his guilty plea. As
defendant has failed to show a “fair and just reason” for withdrawal
of his guilty plea, see id., we need not address whether the State
would be prejudiced by defendant’s withdrawal. See Meyer at 743, 412
S.E.2d at 343. We affirm the trial court’s denial of defendant’s motion
to withdraw his guilty plea.

AFFIRMED.

Judges McGEE and McCULLOUGH concur.
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STATE OF NORTH CAROLINA v. JOHN ARTER NARRON, III

No. COA08-129
(Filed 7 October 2008)

1. Motor Vehicles— driving while impaired—chemical analy-

sis of alcohol concentration—constitutionality of N.C.G.S.
§ 20-138.1(a)(2)

The language in N.C.G.S. § 20-138.1(a)(2) that the results of a
chemical analysis shall be deemed sufficient evidence to prove a
person’s alcohol concentration does not violate a defendant’s
constitutional right to due process under the Fifth and
Fourteenth Amendments in a driving while impaired case
because: (1) Smith, 312 N.C. 361 (1984), expressly associated
the reliability of chemical analysis with the provisions of N.C.G.S.
§ 20-138.1; (2) statutory criteria must be met under N.C.G.S.
§§ 20-138.1 and 139.1 before results of a chemical analysis are
admissible in court, and defendant may challenge the admissibil-
ity of a chemical analysis of his blood alcohol level; (3) in addi-
tion to technical challenges set out in the statutes, a defendant
could impeach the admissibility, credibility, or weight of the
results of chemical analysis in traditional ways; (4) the long-
standing common law rule is that results of a chemical analysis
are sufficient evidence to submit the issue of a defendant’s alco-
hol concentration to the factfinder; (5) the challenged provision
does not create an evidentiary or factual presumption, but simply
states the standard for prima facie evidence of a defendant’s alco-
hol concentration; (6) the language of the amendment is essen-
tially the same as the established common law rule; and (7) the
pertinent phrase does not create a legal presumption, and the
statute simply authorizes the jury to find that the report is what it
purports to be, namely the results of a chemical analysis showing
defendant’s alcohol concentration.

. Motor Vehicles— driving while impaired—request for spe-

cial instruction denied

The trial court did not err in an impaired driving case by
denying defendant’s motion for a special instruction regarding
proof of defendant’s blood alcohol concentration because: (1)
defendant’s argument is based on the erroneous premise that the
instruction given by the court created an impermissible presump-
tion; and (2) the court’s instructions adequately informed the jury
of the law as applied to the evidence presented at trial.
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Appeal by Defendant from judgment entered 16 October 2007 by
Judge Kenneth F. Crow in Pitt County Superior Court. Heard in the
Court of Appeals 20 August 2008.

Attorney General Roy Cooper, by Special Counsel Isaac T.
Avery, III, and Assistant Attorney Generals Kathryne FE.
Hathcock and Christopher W. Brooks, for the State.

The Law Office of Matthew J. Davenport, PA., by Matthew J.
Davenport, for Defendant.

ARROWOOD, Judge.

John Narron, III (Defendant) appeals from judgment entered
upon his conviction of impaired driving, in violation of N.C. Gen. Stat.
§ 20-138.1. We affirm.

Defendant was arrested on 13 January 2007 in Greenville, North
Carolina, and charged with impaired driving. He was convicted in
Pitt County District Court and appealed to Superior Court for trial
de novo. On 5 February 2007 Defendant filed a motion to dismiss
the charge of impaired driving, on the grounds that N.C. Gen. Stat.
§ 20-138.1 violated the North Carolina and U.S. Constitutions. He
specifically challenged the statute’s provision addressing chemical
analysis as evidence of a defendant’s blood alcohol concentration. On
10 August 2007 Judge Clifton W. Everett, Jr., entered an order denying
Defendant’s dismissal motion.

Defendant was tried before a Pitt County jury on 15 October 2007.
The State’s evidence tended to show in pertinent part, the following:
Officer W.O. Terry of the Greenville, North Carolina, Police
Department testified that, while on patrol in the early morning hours
of 13 January 2007, he saw Defendant in the driver’s seat of a motor
vehicle that was stopped “in the middle of the travel lane” on the left
side of a downtown street. Terry approached Defendant and noticed
that Defendant’s eyes were red and glassy and that he had an odor of
alcohol. Terry summoned a traffic safety officer and about five min-
utes later Greenville Police Department Corporal Michael Montanye
arrived at the scene.

Officer Montanye testified that at 1:30 a.m. on 13 January 2007 he
was on duty as a traffic safety officer in Greenville. In response to
Terry’s call, Montanye drove to Cotanche Street, where he saw the
Defendant in a vehicle “stopped in the left travel lane.” Defendant
told Montanye he had been at a party where he drank three beers. The
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officer observed that Defendant’s eyes were glassy, that he was talka-
tive, and that he smelled of alcohol. Officer Montanye performed two
tests on an alcosensor, a portable machine that measures alcohol in a
person’s breath. When both tests showed a positive result for the
presence of alcohol, Montanye placed defendant under arrest and
took him to the Pitt County Detention center. There he administered
an Intoxylizer test which showed an alcohol concentration of 0.08.

Defendant did not present evidence at trial. After the presenta-
tion of evidence, the trial court submitted the case to the jury.
Defendant moved for a special jury instruction regarding proof of
the Defendant’s blood alcohol concentration; his motion was denied.
The jury found Defendant guilty of impaired driving, and the court
entered judgment accordingly. From this judgment and conviction,
Defendant appeals.

Standard of Review

Defendant argues that the statute under which he was convicted
is unconstitutional. “[T]he judicial duty of passing upon the constitu-
tionality of an act of the General Assembly is one of great gravity and
delicacy. This Court presumes that any act promulgated by the
General Assembly is constitutional and resolves all doubt in favor of
its constitutionality.” Guilford Co. Bd. of Education v. Guilford Co.
Bd. of Elections, 110 N.C. App. 506, 511, 430 S.E.2d 681, 684 (1993)
(citing Greensboro v. Wall, 247 N.C. 516, 101 S.E.2d 413 (1958)) (other
citations omitted). “In challenging the constitutionality of a statute,
the burden of proof is on the challenger, and the statute must be
upheld unless its unconstitutionality clearly, positively, and unmis-
takably appears beyond a reasonable doubt or it cannot be upheld on
any reasonable ground.” Guilford Cty. Bd. of Educ., 110 N.C. App. at
511, 430 S.E.2d at 684-85 (citing Baker v. Martin, 330 N.C. 331, 411
S.E.2d 143 (1991)) (other citation omitted). Moreover:

A well recognized rule in this State is that, where a statute is sus-
ceptible to two interpretations—one constitutional and one
unconstitutional—the Court should adopt the interpretation
resulting in a finding of constitutionality.

In re Banks, 295 N.C. 236, 239, 244 S.E.2d 386, 388 (1978) (cita-
tions omitted).

[1] Defendant argues that certain language in N.C. Gen. Stat.
§ 20-138.1(a)(2) (2007) renders the statute unconstitutional. N.C.
Gen. Stat. § 20-138.1 provides in pertinent part that:
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(a) A person commits the offense of impaired driving if he drives
any vehicle upon any highway, any street, or any public vehicular
area within this State:

(1) While under the influence of an impairing substance; or

(2) After having consumed sufficient alcohol that he has, at
any relevant time after the driving, an alcohol concentra-
tion of 0.08 or more. The results of a chemical analysis
shall be deemed sufficient evidence to prove a person’s
alcohol concentration].]

Defendant contends that the provision that “[t]he results of a
chemical analysis shall be deemed sufficient evidence to prove a per-
son’s alcohol concentration” in N.C. Gen. Stat. § 20-138.1(a)(2) “con-
stitutes a mandatory presumption violative of his right to due process
secured by the Fifth and Fourteenth Amendments to the U.S.
Constitution.” We disagree.

Defendant asserts a violation of the “principles of due process
of law which require the State to prove beyond a reasonable doubt
every essential element of the crime charged and which preclude
placing upon a defendant any burden to prove the nonexistence
of any such element.” State v. White, 300 N.C. 494, 499, 268 S.E.2d
481, 485 (1980) (citing Mullaney v. Wilbur, 421 U.S. 684, 44 L. Ed. 2d
508 (1975)). “The three essential elements of the offense of impaired
driving are (1) driving a vehicle (2) upon any public vehicular area
(3) while under the influence of an impairing substance or ‘[a]fter
having consumed sufficient alcohol that he has, at any relevant time
after the driving, an alcohol concentration of [0.08] or more.” N.C.G.S.
§ 20-138.1 [(2007)]”. State v. Denning, 316 N.C. 523, 524, 342 S.E.2d
855, 856-57 (1986).

Thus, “there are two ways to prove the single offense of impaired
driving: (1) showing appreciable impairment; or (2) showing an alco-
hol concentration of 0.08 or more.” State v. McDonald, 151 N.C. App.
236, 244, 565 S.E.2d 273, 277 (2002) (citing State v. Coker, 312 N.C.
432, 440, 323 S.E.2d 343, 349 (1984)). The present appeal concerns
proof of impairment by showing an alcohol concentration of .08 or
more. N.C. Gen. Stat. § 20-4.01(1b) (2007), defines “alcohol concen-
tration” as “[t]he concentration of alcohol in a person, expressed
either as: a. Grams of alcohol per 100 milliliters of blood; or b. Grams
of alcohol per 210 liters of breath.” N.C. Gen. Stat. § 20-4.01(3a)
(2007) defines “chemical analysis” in relevant part as “[a] test or
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tests of the breath [or] blood . . . of a person to determine the person’s
alcohol concentration or presence of an impairing substance, per-
formed in accordance with G.S. 20-139.1, including duplicate or
sequential analyses.”

In the instant case, the chemical analysis was performed on an
Intoxilyzer 5000 machine, which showed Defendant’s blood alcohol
concentration to be eight one-hundredths grams of alcohol per 210
liters of breath (.08). “The Intoxilyzer is a breath-testing instrument
approved for use by the North Carolina [Department of Health and
Human Services (DHHS).] Pursuant to N.C. Gen. Stat. § 20-139.1
[(2007)], [DHHS] has adopted procedures for the use of this instru-
ment which are codified at [10A N.C.A.C. 41B.0320 and 41B.0321
(December 2007)].” Machines such as the Intoxilyzer 5000 have been
used for decades to measure blood alcohol concentration by chemi-
cal analysis of an individual’'s breath. See, e.g., State v. Powell, 264
N.C. 73, 140 S.E.2d 705, (1965) (upholding admission of Breathalyzer
results). Appellate cases have noted the general reliability of this
chemical analysis, observing as early as 1984 that “the science of
breath analysis for alcohol concentration has become increasingly
reliable . . . and increasingly accepted as a means for measuring blood
alcohol concentration.” State v. Smith, 312 N.C. 361, 372, 323 S.E.2d
316, 322 (1984). Smith expressly associated the reliability of chemi-
cal analysis with the provisions of N.C. Gen. Stat. § 20-138.1:

[S]cientific and technological advancements which have made
possible this type of analysis have removed the necessity for a
subjective determination of impairment[.] . . . Indeed, our legis-
lature’s recognition of this reliable and accurate innovation of
blood alcohol concentration testing is manifested in N.C.G.S.
§ 20-138.1(a)(2) which now provides that a person who “after
having consumed sufficient alcohol that he has, at any relevant
time after driving, an alcohol concentration of [0.08] or more”,
commits the offense of impaired driving.

Id. at 373, 323 S.E.2d at 323.

However, under N.C. Gen. Stat. §§ 20-138.1 and 139.1, statutory
criteria must be met before results of a chemical analysis are admis-
sible in court. The defendant may challenge the admissibility of a
chemical analysis of his blood alcohol level. N.C. Gen. Stat. § 139.1
(2007) provides in relevant part that:

(a) In any implied-consent offense under G.S. 20-16.2, a person’s
alcohol concentration . . . as shown by a chemical analysis is
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admissible in evidence. This section does not limit the intro-
duction of other competent evidence as to a person’s alcohol
concentration or results of other tests showing the presence
of an impairing substance, including other chemical tests.

(b) The results of a chemical analysis shall be deemed suffi-
cient evidence to prove a person’s alcohol concentration.
A chemical analysis of the breath administered pursuant
to the implied-consent law is admissible in any . . . proceed-
ing if . ..

(1) It is performed in accordance with the rules of the
Department of Health and Human Services.

(2) The person performing the analysis had . . . a current
permit . . .

N.C. Gen. Stat. § 20-138.1 states:

(al) A person who has submitted to a chemical analysis of a
blood sample, pursuant to G.S. 20-139.1(d), may use the
result in rebuttal as evidence that the person did not have,
at a relevant time after driving, an alcohol concentration of
0.08 or more.

(b1) Nothing in this section shall preclude a person from assert-
ing that a chemical analysis result is inadmissible pursuant
to G.S. 20-139.1(b2).

In addition to technical challenges set out in the statutes, a
defendant presumably could impeach the admissibility, credibility, or
weight of the results of chemical analysis in traditional ways.

As a corollary of the accepted reliability of chemical analysis, and
of and the presence of statutory standards for their admissibility, the
longstanding common law rule is that results of a chemical analysis
are sufficient evidence to submit the issue of a defendant’s alcohol
concentration to the factfinder:

Once the trial court determined that the chemical analysis of
defendant’s breath was valid, then the reading constituted reli-
able evidence and was sufficient to satisfy the State’s burden of
proof under N.C. Gen. Stat. § 20-138.1(a)(2).
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State v. Phillips, 127 N.C. App. 391, 394, 489 S.E.2d 890, 892 (1997)
(citing State v. Shuping, 312 N.C. 421, 323 S.E.2d 350 (1984)). In 2006
the North Carolina General Assembly formally codified this rule by
amending N.C. Gen. Stat. § 20-138.1 to state that “[t]he results of a
chemical analysis shall be deemed sufficient evidence to prove a per-
son’s alcohol concentration[.]” Defendant asserts that this amend-
ment creates an impermissible presumption. We do not agree.

“A presumption of fact is defined as an inference of the existence
of one fact from the existence of some other fact, or an inference as
to the existence of a fact not actually known, arising from its usual
connection with another which is known.” Bryant v. Burns-
Hammond Const. Co., 197 N.C. 639, 643, 150 S.E. 122, 124 (1929).
“Inferences and presumptions are a staple of our adversary system
of fact finding. It is often necessary for the trier of fact to deter-
mine the existence of an element of the crime—that is, an ‘ulti-
mate’ or ‘elemental’ fact—from the existence of one or more ‘evi-
dentiary’ or ‘basic’ facts.” State v. White, 300 N.C. 494, 499-500, 268
S.E.2d 481, 485 (1980). The North Carolina Supreme Court has
explained further that:

The word presumption, as lucidly pointed out by STANSBURY, N. C.
EviDENCE § 215 (2d Ed., 1963), has been used in different senses,
but always upon the premise that when a certain basic fact is
established another (presumed) fact is assumed or inferred.
The following situations illustrate the varying uses of the word
presumption: (1) If evidence to disprove the presumed fact will
not be heard, we have a rule of substantive law, sometimes
loosely called “a conclusive presumption”; (2) If the basic fact
authorizes, but does not compel, the jury to find the assumed
facts, we have a permissible inference or prima facie evidence;
(3) If the basic fact compels the jury to find the assumed fact
unless and until sufficient evidence of its nonexistence has been
introduced, we have a true presumption, and, in the absence of
sufficient proof to overcome it, the jury must find according to
the presumption.

State v. Cooke, 270 N.C. 644, 649, 155 S.E.2d 165, 168 (1967).

In the instant case, we are called upon to decide whether the pro-
vision that “results of a chemical analysis shall be deemed sufficient
evidence to prove a person’s alcohol concentration” creates an
unconstitutional presumption. We are concerned with the interpreta-
tion of “shall be deemed sufficient evidence to prove,” as there is no
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dispute about the phrases “results of a chemical analysis” or “a per-
son’s alcohol concentration.” We conclude that the challenged provi-
sion does not create an evidentiary or factual presumption, but sim-
ply states the standard for prima facie evidence of a defendant’s
alcohol concentration.

“ ‘Statutory interpretation properly begins with an examination of
the plain words of the statute.” If the language of a statute is clear,
then the Court must implement the statute according to the plain
meaning of its terms.” State v. Crow, 175 N.C. App. 119, 123, 623
S.E.2d 68, 71 (2005) (quoting Correll v. Division of Social Services,
332 N.C. 141, 144, 418 S.E.2d 232, 235 (1992)). “Nontechnical stat-
utory words are to be construed in accordance with their com-
mon and ordinary meaning.” Comr. of Insurance v. North Carolina
Rate Bureau, 54 N.C. App. 601, 605, 284 S.E.2d 339, 342 (1981) (cita-
tions omitted)).

As noted by Defendant, the word “shall” connotes that the action
referred to is mandatory. “It is well established that ‘the word ‘shall’
is generally imperative or mandatory.” Multiple Claimants v. N.C.
Dep’t of Health & Human Servs., 361 N.C. 372, 378, 646 S.E.2d 356,
360 (2007) (quoting State v. Johnson, 298 N.C. 355, 361, 2569 S.E.2d
752, 757 (1979)). “The definition of the word ‘deemed’ in the legal
context is ‘considered’ or ‘treated as if.” BLACK'S LAW DICTIONARY 415
(6th ed. 1990); Bryan A. Garner, A DICTIONARY OF MODERN LEGAL USAGE
254 (2d ed. 1995).” Ward v. Wake Cty. Bd. of Educ., 166 N.C. App. 726,
731, 603 S.E.2d 896, 900 (2004) Black’s Law Dictionary treats “suffi-
cient evidence” as synonymous with “satisfactory evidence” which it
defines as “evidence that is sufficient to satisfy an unprejudiced mind
seeking the truth[;] Also termed sufficient evidence.” BLACK’'S Law
DicTIONARY 599 (8th ed. 2004). Finally, the word “prove” means “to
establish the truth of a fact or hypothesis by satisfactory evidence.”
BrAck’s Law DIcTIONARY 1261 (8th ed. 2004).

The phrase at issue contains no obscure or technical terms. We
conclude that in the context of “results of chemical analysis shall be
deemed sufficient evidence to prove a person’s alcohol concentra-
tion” the meaning of the phrase “shall be deemed sufficient evidence
to prove” is that properly admitted results of a chemical analysis
“must be treated as prima facie evidence of” a defendant’s alcohol
concentration.

“In interpreting statutes, . . . it is always presumed that the
Legislature acted with full knowledge of prior and existing law.”
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Investors, Inc. v. Berry, 293 N.C. 688, 695, 239 S.E.2d 566, 570 (1977).
Accordingly, our conclusion is further supported by the fact that the
language of the amendment is essentially the same as the established
common law rule that “[o]nce it is determined that the chemical
analysis of the defendant’s breath was valid, then a reading of [0.08]
constitutes reliable evidence and is sufficient to satisfy the State’s
burden of proof as to this element of the offense of DWI.” Shuping,
312 N.C. at 431, 323 S.E.2d at 356.

We also conclude that the provision that “results of a chemical
analysis shall be deemed sufficient evidence to prove a person’s alco-
hol concentration,” which we construe as a statement of the standard
for prima facie evidence of a person’s alcohol concentration, does
not create a legal presumption.

As discussed above, the essential feature of a true presumption is
that proof of a basic fact permits or requires the fact finder to find a
different, elemental, fact. For example, “[m]alice may be presumed
upon proof beyond a reasonable doubt of a killing by the intentional
use of a deadly weapon, nothing else appearing.” State v. Weeks, 322
N.C. 152, 172, 367 S.E.2d 895, 907 (1988) (citation omitted). Thus,
proof beyond a reasonable doubt of the basic fact—a defendant’s use
of a deadly weapon to commit a killing—allows the jury to find the
elemental fact—that the defendant acted with malice.

The Defendant does not articulate what he contends is the ele-
mental fact to be “presumed” upon proof of the basic fact of the exist-
ence of a properly admitted chemical analysis of his alcohol concen-
tration, and we conclude there is none. For example, the statute does
not state that “results of a chemical analysis shall be deemed suffi-
cient evidence to prove” e.g., a person’s degree of intoxication, or his
operation of a vehicle on a state highway.

The “result of a chemical analysis” is a report of a person’s alco-
hol concentration, and the statute provides that the result of such a
test constitutes prima facie evidence of the defendant’s alcohol con-
centration as reported in the results. In other words, the statute sim-
ply authorizes the jury to find that the report is what it purports to
be—the results of a chemical analysis showing the defendant’s alco-
hol concentration. This is the definition of prima facie evidence of an
element of any criminal offense or civil cause of action—that the jury
may find it adequate proof of a fact at issue. However, there is no
“presumption” created with regards to some other element or factual
issue. “Appellee contends that the instruction at issue here did not
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create a presumption, mandatory or otherwise. . . . We agree that no
such presumption was established here. . . . The instruction did not
state that upon finding certain predicate facts, the jury could infer
that a necessary element of the [State’s] case had been met.” Koonce
v. Pepe, 99 F.3d 469, 473 (1st Cir. 1996).

We conclude that the statutory amendment simply codifies the
common law threshold for prima facie evidence of a defendant’s
alcohol concentration. Therefore, there was no need for the trial
court to call to the jury’s attention that the chemical analysis was the
basis of the trial court’s determination that the State had presented
prima facie proof of the element. If a case is submitted to the jury,
then by definition, the court has determined that the State presented
“sufficient evidence to prove” each of the elements of the offense.
However, we perceive no prejudice to the Defendant in the court’s
statement to the jury that “results of a chemical analysis are deemed
sufficient evidence to prove a person’s alcohol concentration.”

This assignment of error is overruled.

[2] Defendant also argues that the trial court erred by denying his
motion for a special jury instruction. We disagree.

“A trial court’s jury instruction ‘is for the guidance of the jury.’
Furthermore, the purpose ‘is to give a clear instruction which
applies the law to the evidence in such manner as to assist the
jury in understanding the case and in reaching a correct verdict.’
‘In a criminal trial the judge has the duty to instruct the jury on
the law arising from all the evidence presented.” A judge has
the obligation ‘to instruct the jury on every substantive feature
of the case.””

State v. Smith, 360 N.C. 341, 346-47, 626 S.E.2d 258, 261 (2006) (quot-
ing Sugg v. Baker, 258 N.C. 333, 335, 128 S.E.2d 595, 597 (1962); State
v. Williams, 280 N.C. 132, 136, 184 S.E.2d 875, 877 (1971); State v.
Moore, 75 N.C. App. 543, 546, 331 S.E.2d 251, 253 (1985); and State v.
Mitchell, 48 N.C. App. 680, 682, 270 S.E.2d 117, 118 (1980)).

“However, ‘[t]he burden upon the defendant is to show more than
a possibility that the jury applied the instruction in an unconsti-
tutional manner.” Further, ‘{w]here the instructions to the jury,
taken as a whole, present the law fairly and clearly to the jury, we
will not find error even if isolated expressions, standing alone,
might be considered erroneous.’”
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State v. Freeman, 185 N.C. App. 408, 419, 648 S.E.2d 876, 884
(2007) (quoting State v. Smith, 360 N.C. 341, 347, 626 S.E.2d 258,
261-62 (2006); and State v. Morgan, 359 N.C. 131, 165, 604 S.E.2d
886, 907 (2004)).

Defendant’s argument, that the trial court erred by denying his
motion for a special instruction, is premised on his contention that
the instruction given by the court created an impermissible presump-
tion. As discussed above, we have rejected this argument. We con-
clude that the court’s instructions adequately informed the jury of
the law as applied to the evidence presented at trial. This assignment
of error is overruled.

For the reasons discussed above, we conclude the Defendant had
a fair trial, free of reversible error.

No error.

Judges BRYANT and JACKSON concur.

BILLY MEARES, EMPLOYEE, PLAINTIFF v. DANA CORPORATION, EMPLOYER, AND SELF-
INSURED SPECIALITY RISK SERVICES, THIRD-PARTY ADMINISTRATOR, DEFENDANTS

No. COA07-1401
(Filed 7 October 2008)

1. Workers’ Compensation— alteration of prior award refused—
disability status—injured knee and related conditions
The Industrial Commission in a workers’ compensation case
correctly denied defendants’ request to change a prior award
where defendant did not present evidence that would support
reopening the case and changing the award from temporary total
disability to permanent disability. Plaintiff was not required to
stipulate to the change and, while his injured right knee had
reached maximum medical improvement, there was medical tes-
timony that he was not at maximum medical improvement for all
of his injury-related conditions, including his other knee.
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2. Workers’ Compensation— attorney fees—motion to alter
prior award—no reasonable grounds

The Industrial Commission did not abuse its discretion by
awarding plaintiff attorney fees on defendant’s motion to change
a prior award of benefits where defendants did not have reason-
able grounds for requesting the change and the Commission’s
inference about defendants’ motion was based on reason.
N.C.G.S. § 97-88.1.

Appeal by defendants from Opinion and Award entered 1 August
2007 by the North Carolina Industrial Commission. Heard in the Court
of Appeals 2 April 2008.

The Sumwalt Law Firm, by Vernon Sumwalt and Mark T.
Sumwalt, for plaintiff-appellee.

Hedrick, Gardner, Kincheloe & Garofalo, L.L.P., by Paul C.
Lawrence, Adam E. Whitten and Margaret M. Kingston, for
defendant-appellants.

STROUD, Judge.

The issues presented by defendants are: (1) whether there was a
change in condition such that the Industrial Commission should have
changed its prior award and declared plaintiff to be permanently dis-
abled under N.C. Gen. Stat. § 97-29, and (2) whether the award of
attorney’s fees under N.C. Gen. Stat. § 97-88.1 was appropriate. As to
the first issue, we conclude that there was competent evidence to
support the Industrial Commission’s findings of fact, and the
Industrial Commission’s conclusions of law were supported by its
findings of fact and based upon a correct understanding of the law;
therefore the Industrial Commission did not err in declining to
change its prior award to declare plaintiff permanently disabled as a
result of a compensable injury. As to the second issue, we conclude
defendants did not have reasonable grounds for requesting a hearing
to determine whether plaintiff was permanently disabled; therefore
the Industrial Commission did not err in awarding attorney’s fees pur-
suant to N.C. Gen. Stat. § 97-88.1. Accordingly, for the reasons that
follow, we affirm.

I. Factual and Procedural Background

Billy Meares (“plaintiff”) was employed by the Dana Corporation
(“defendant-employer”) for twenty-nine years, from 1972 to 2001. On
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26 October 1999, plaintiff suffered an injury to his right knee while
moving some boxes at work. On or about 2 October 2001, plaintiff
filed Form 18, seeking workers’ compensation benefits on account of
the knee injury.

In an Opinion and Award issued on 13 July 2004 (“Meares I""), the
Industrial Commission found that plaintiff “suffered a compensable
injury to his right knee” and “plaintiff’s right leg problems aggravated
or exacerbated plaintiff’s left knee arthritis to the extent that it
became symptomatic and is in need of treatment.” The Commission
also found that “[p]laintiff ha[d] not reached maximum medical
improvement and [was] in need of further treatment to both legs.”
Accordingly, the Commission concluded that plaintiff was entitled to
continuing temporary total disability benefits and medical treatment
for both legs. In the Meares I award, the Commission further con-
cluded, inter alia, that defendants were “entitled to a credit for
amounts paid to plaintiff as a severance package for the period 18
June 2001 through 31 December 2001.”

Plaintiff appealed the Commission’s award in Meares I to this
Court, case No. COA04-1196, solely on the issue of defendants’ credit
for the severance package. Meares v. Dana Corp./WIX Div., 172 N.C.
App. 291, 293, 615 S.E.2d 912, 915 (2005). The record on appeal in
Meares I was filed on 8 September 2004. This Court heard Meares I
on 24 March 2005, reversing and remanding in a published opinion
filed 2 August 2005 on the grounds that the severance package paid to
plaintiff was not compensation for his injury and thus defendant-
employer was not entitled to a credit for it. Meares, 172 N.C. App. at
300, 615 S.E.2d at 919.

While the appeal in Meares I was pending, defendants filed Form
33 with the Industrial Commission on 15 September 2004 (“Meares
II™), which gives rise to the instant appeal, requesting a hearing on
the basis that “the Plaintiff is unwilling to stipulate that he [is] per-
manently and totally disabled as defined by North Carolina General
Statute § 97-29.” A hearing on Meares II was held before Deputy
Commissioner Ronnie E. Rowell on 24 October 2005. In an Opinion
and Award filed 30 August 2006, Deputy Commissioner Rowell found
that plaintiff had not reached maximum medical improvement
(“MMI”) for all injury-related conditions and concluded on that basis
plaintiff was not permanently disabled. Deputy Commissioner Rowell
ordered defendants to continue paying plaintiff disability compensa-
tion until further order of the Commission and awarded fees to plain-
tiff’s attorney pursuant to N.C. Gen. Stat. § 97-88.1.
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Defendants appealed to the Full Commission. The Commission
admitted the 16 December 2005 deposition of Dixon Gerber, M.D. as
additional evidence and heard defendants’ appeal on 14 June 2007.
The Commission found as fact that plaintiff “was not at maximum
medical improvement for all of his injury-related impairments, spe-
cifically the left knee.” Accordingly, the Commission concluded that
“defendant’s [sic] request for the Commission to declare the plaintiff
to be permanently disabled is premature.” The Commission also
concluded that because nothing had changed in regard to plain-
tiff’s condition “the present hearing was unnecessary[.]’! The
Commission ordered defendants to continue to pay temporary total
disability and medical compensation to plaintiff. The Commission
also taxed five thousand dollars ($5,000.00) as costs against defend-
ants for reasonable attorney’s fees pursuant to N.C. Gen. Stat. § 97-88.
The Commission further found that “defendant did not have reason-
able grounds for prosecuting this claim[,]” and taxed an additional
ten thousand dollars ($10,000.00) as costs against defendants for rea-
sonable attorney’s fees pursuant to N.C. Gen. Stat. § 97-88.1.
Defendants appeal.

II. Disability Benefits
A. Standard of Review

Appellate review of an award of the Industrial Commission is
generally limited to a determination of “(1) whether the findings of
fact are supported by competent evidence, and (2) whether the con-
clusions of law are justified by the findings of fact.” Gore v.
Myrtle/Mueller, 362 N.C. 27, 40, 6563 S.E.2d 400, 409 (2007) (citation
omitted). “The Commission is the sole judge of the credibility of the
witnesses and the weight to be given to their testimony.” Id. at 40-41,
653 S.E.2d at 409 (citation and quotation marks omitted). Therefore
“[t]he Commission’s findings of fact are conclusive on appeal when
supported by competent evidence, even if there is evidence to sup-
port contrary findings.” Effingham v. Kroger Co., 149 N.C. App. 105,
109, 561 S.E.2d 287, 291 (2002).

The Commission’s legal conclusions are reviewed de novo. Id.
“[W]here there are sufficient findings of fact based on competent evi-
dence to support the [Commission’s] conclusions of law, the [award]
will not be disturbed because of other erroneous findings which do

1. This conclusion is labeled as finding of fact number 17. Nevertheless, whether
or not there has been a change in condition is a conclusion of law. Shingleton v.
Kobacker Grp., 148 N.C. App. 667, 670, 559 S.E.2d 277, 280 (2002).
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not affect the conclusions.” Estate of Gainey v. Southern Flooring
and Acoustical Co., 184 N.C. App. 497, 503, 646 S.E.2d 604, 608 (2007)
(citation and quotation marks omitted). However, “[i]f the conclu-
sions of the Commission are based upon a deficiency of evidence or
misapprehension of the law, the case should be remanded . . ..” Clark
v. Wal-Mart, 360 N.C. 41, 43, 619 S.E.2d 491, 492 (2005). Whether or
not “a change of condition pursuant to N.C. Gen. Stat. § 97-47 [has
occurred] is a question of law, and thus, is subject to de novo review.”
Shingleton v. Kobacker Grp., 148 N.C. App. 667, 670, 559 S.E.2d 277,
280 (2002) (citation and quotation marks omitted).

B. Analysis

[1] Defendants contend that the evidence that plaintiff has been per-
manently and totally disabled since his right knee replacement
surgery in 2001 is plenary, therefore the Commission erred in con-
cluding plaintiff was temporarily totally disabled. Defendants, citing
Knight v. Wal-Mart Stores, Inc, 149 N.C. App. 1, 562 S.E.2d 434
(2002), aff’d per curiam, 357 N.C. 44, 577 S.E.2d 620 (2003), argue
plaintiff sought benefits under section 97-29, not section 97-31, there-
fore whether or not plaintiff has reached maximum medical improve-
ment for all injury-related conditions is irrelevant. Defendants reason
from this premise that the Commission found the facts under a mis-
apprehension of law, and therefore, the case must be remanded.

As a threshold matter, we must determine if the facts before the
Commission supported the reexamination and alteration of its prior
award. The reopening of a workers’ compensation case subsequent to
a prior award by the Industrial Commission is governed by N.C. Gen.
Stat. § 97-47, which states in pertinent part:

Upon its own motion or upon the application of any party in
interest on the grounds of a change in condition, the Industrial
Commission may review any award, and on such review may
make an award ending, diminishing, or increasing the compensa-
tion previously awarded, subject to the maximum or minimum
provided in this Article . . . .

N.C. Gen. Stat. § 97-47 (2005) (emphasis added); Shingleton, 148 N.C.
App. at 674, 559 S.E.2d at 282 (concluding that no change in condition
had occurred when the plaintiff presented no medical evidence of a
change in circumstances and the “plaintiff’s testimony about her
physical restrictions [was] virtually identical to that of the [earlier]
hearing”). “In all instances the burden is on the party seeking the
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modification to prove the existence of the new condition and that it
is causally related to the injury that is the basis of the award the party
seeks to modify.” Blair v. American Television & Communications
Corp., 124 N.C. App. 420, 423, 477 S.E.2d 190, 192 (1996).

In applying N.C. Gen. Stat. § 97-47, the North Carolina Supreme
Court has stated:

Change of condition refers to conditions different from those
existent when the award was made; and a continued incapacity of
the same kind and character and for the same injury is not a
change of condition. [T]he change must be actual, and not a
mere change of opinion with respect to a pre-existing condi-
tion. Change of condition is a substantial change, after a final
award of compensation, of physical capacity to earn and, in some
cases, of earnings.

McLean v. Roadway Express, 307 N.C. 99, 103-04, 296 S.E.2d 456, 459
(1982) (citations, quotation marks and ellipses omitted) (an increase
in the plaintiff’s disability rating following surgery is a change in con-
dition within the meaning of N.C. Gen. Stat. § 97-47). Stated nega-
tively, “[c]hanges of condition occurring during the healing period
and prior to the time of maximum recovery and the permanent dis-
ability, if any, found to exist at the end of the period of healing are not
changes of condition within the meaning of G.S. 97-47.” Pratt v.
Central Upholstery Co., 252 N.C. 716, 722, 115 S.E.2d 27, 34 (1960).
Furthermore, this Court has held that “a mere change of the doctor’s
opinion with respect to claimant’s preexisting condition does not
constitute a change of condition required by G.S. 97-47.” Allen v.
Roberts Elec. Contrrs., 143 N.C. App. 55, 62, 546 S.E.2d 133, 138
(2001) (citation, quotation marks and brackets omitted).

We first note that defendants’ Form 33, which requested recon-
sideration by the Commission, did not allege any change of plaintiff’s
medical condition. Defendants’ Form 33 requested a hearing solely on
the grounds that “the Plaintiff is unwilling to stipulate that he [is] per-
manently and totally disabled as defined by North Carolina Gen-
eral Statute § 97-29.”2 Nevertheless, at the hearing before the Com-
mission, defendants offered into evidence a deposition taken on 16

2. Defendants have not cited any statute or case that would require any party to
a workers’ compensation case to stipulate to any fact or legal conclusion, and we are
unaware of any such rule. Stipulations are by definition voluntary and not mandatory.
See Black’s Law Dictionary 1455 (8th ed. 2004) (defining stipulation as “[a] voluntary
agreement between opposing parties concerning some relevant point[.]”).
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December 2005 from Dr. Dixon Gerber, plaintiff’s treating physician,
which they contend is “new evidence.”

Defendants argue that the testimony of Dr. Gerber supports their
assertion that conditions had changed since the Commission’s 13
June 2004 Opinion and Award in Meares I. Specifically, they cite Dr.
Gerber’s testimony that “I do not see him returning to that job ever,
whether he has . . . the left knee done or not[,]” and Dr. Gerber’s
agreement with the statement that “[e]ven if [plaintiff] has the addi-
tional [left] knee replacement, it’s really not going to change his sta-
tus of being disabled as far as returning to work|[.]”

However, in finding plaintiff has yet to reach maximum medical
improvement for all injury-related conditions, the Commission also
cited Dr. Gerber’s 16 December 2005 deposition testimony. The
Commission specifically found that “Dr. Gerber was of the opinion,
and the Full Commission finds as fact, that the plaintiff was not at
maximum medical improvement for all of his injury-related impair-
ments, specifically the left knee.” This finding is supported by Dr.
Gerber’s testimony, which stated that plaintiff “has the same de-
generative arthritic condition in his left knee that he had in his right
knee prior to his [compensable] injury[,]” and that “you can’t say he’s
at maximum medical improvement for his left knee because he stzll
has an arthritic knee.” (Emphasis added.) The Commission’s findings
in turn support its conclusion of law: “There is no evidence suggest-
ing that the plaintiff has ever reached maximum medical improve-
ment for all of his injury-related conditions, and in particular his left
knee. Since nothing has changed in this regard since the Full
Commission’s Opinion and Award on July 13, 2004, the present hear-
ing was unnecessary . . ..”

Defendants also argue that the fact that plaintiff has reached MMI
in his right knee is a substantial change which merits review and
alteration of the Meares I Opinion and Award. The Commission’s find-
ing that “plaintiff ha[d] reached maximum medical improvement with
respect to his right knee injury” is uncontroverted. However, merely
reaching MMI with respect to plaintiff’s right knee is not a substantial
change which can sustain alteration of Meares I, (1) because the inca-
pacity is “of the same kind and character” as the incapacity for which
plaintiff was previously awarded benefits, (2) because there has been
no change in plaintiff’s “physical capacity to earn,” McLean, 307 N.C.
at 103-04, 296 S.E.2d at 459, and (3) because it occurred “during the
healing period and prior to the time of maximum recovery[,]” Pratt,
2562 N.C. at 722, 115 S.E.2d at 34. In sum, defendants have offered no
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evidence of any change in plaintiff’s condition which would support
a reopening of the case. We conclude therefore that the Commission
correctly determined that defendants had not met their burden of
“prov[ing] the existence of the new condition,” Blair, 124 N.C. App.
at 423, 477 S.E.2d at 192, and accordingly denied defendants’ request
to change its previous award.

III. Attorney’s Fees Pursuant to N.C. Gen. Stat. § 97-88.1

[2] Defendants contend they had reasonable grounds for request-
ing a hearing regarding the permanence of plaintiff’s disability, there-
fore the Commission’s award of attorney fees under N.C. Gen. Stat.
§ 97-88.1 was an abuse of discretion. We disagree.

N.C. Gen. Stat. § 97-88.1 states:

If the Industrial Commission shall determine that any hearing
has been brought, prosecuted, or defended without reasonable
ground, it may assess the whole cost of the proceedings including
reasonable fees for defendant’s attorney or plaintiff’s attorney
upon the party who has brought or defended them.

N.C. Gen. Stat. § 97-88.1 (2005).

The Commission concluded defendants did not have reasonable
grounds for prosecuting the claim sub judice after finding:

17. . . . Since nothing has changed in [] regard [to maximum
medical improvement for all of plaintiff’s injury conditions] since
the Full Commission’s Opinion and Award on July 13, 2004, the
present hearing was unnecessary and did not involve an issue
that was ripe for adjudication.

Review of an award of attorney’s fees pursuant to N.C. Gen. Stat.
§ 97-88.1 requires a two-part analysis. First, “[w]hether the [party]
had a reasonable ground to bring a hearing is reviewable by this
Court de novo.” Troutman v. White & Simpson, Inc., 121 N.C. App.
48, 50-51, 464 S.E.2d 481, 484 (1995), disc. review denied, 343 N.C.
516, 472 S.E.2d 26 (1996). For a reviewing court to determine whether
a defendant had reasonable ground to bring a hearing, it must con-
sider the evidence introduced at the hearing. Ruggery v. N.C. Dep’t of
Correction, 135 N.C. App. 270, 274, 520 S.E.2d 77, 80 (1999). The
determination of reasonable grounds is not whether the party pre-
vails in its claim, but whether the claim “is based on reason rather
than stubborn, unfounded litigiousness.” Ruggery, 135 N.C. App. at
274, 520 S.E.2d at 80 (citation and quotation marks omitted).
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If this Court concludes that the party requesting the hearing
lacked reasonable grounds, “[t]he decision of whether to make such
an award, and the amount of the award, is in the discretion of the
Commission, and its award or denial of an award will not be dis-
turbed absent an abuse of discretion.” Troutman, 121 N.C. App. at
54-55, 464 S.E.2d at 486. “An abuse of discretion results only where a
decision is manifestly unsupported by reason or is so arbitrary that it
could not have been the result of a reasoned decision.” Bryson v. Phil
Cline Trucking, 150 N.C. App. 653, 656, 564 S.E.2d 585, 587 (2002)
(citation and quotation marks omitted) (affirming the Industrial
Commission’s award of attorney’s fees as a punitive sanction for
unfounded litigiousness). On the other hand, if the party requesting
the hearing had reasonable grounds to request the hearing, any award
of attorney’s fees pursuant to N.C. Gen. Stat. § 97-88.1 will be
reversed by this Court. Cooke v. P.H. Glatfelter/Ecusta, 130 N.C. App.
220, 225-26, 502 S.E.2d 419, 423 (1998).

We concluded supra that defendants did not introduce any evi-
dence which would prove the existence of a change in condition and
thereby sustain its request for alteration of Meares I. Therefore, we
also conclude that defendants lacked reasonable grounds to litigate
the permanence of plaintiff’s disability. Because defendants lacked
reasonable grounds to litigate this case, the Commission’s decision to
tax attorney’s fees as costs against defendants “will not be disturbed
absent an abuse of discretion.” Troutman, 121 N.C. App. at 55, 464
S.E.2d at 486.

The Commission found as fact:

18. . .. One apparent reason why the defendant would ask the
Commission to declare the plaintiff to be permanently and totally
disabled is to expedite the running of the limitations period in
N.C. Gen. Stat. §97-383 with a ‘final determination’ of the plain-
tiff’s disability in order to deprive the plaintiff’s dependents of
compensation under that statute[.]”

(Footnote added.)

3. N.C. Gen. Stat. § 97-38 states in pertinent part:

If death results proximately from a compensable injury or occupational disease
and within six years thereafter, or within two years of the final determination of
disability, whichever is later, the employer shall pay or cause to be paid, subject
to the provisions of other sections of this Article, weekly payments of compensa-
tion equal to sixty-six and two-thirds percent (66 2/3%) of the average weekly
wages of the deceased employee at the time of the accident].]

N.C. Gen. Stat. § 97-38 (2005).
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Dr. Gerber testified that plaintiff had developed complications
from his right knee replacement surgery, including deep venous
thrombosis and a pulmonary embolus and was at risk for developing
the same conditions if he had replacement surgery on his left knee.
Dr. Gerber also testified that a pulmonary embolus is a “potentially
life threatening complication of surgery.” Thus, the evidence before
the Commission indicated that if plaintiff were to have replacement
surgery on his left knee and he again developed serious complica-
tions, it would be foreseeable that plaintiff might die as a proximate
result of his compensable injury. Therefore, we conclude the
Commission’s inference as to defendants’ motives in asking the
Commission to declare plaintiff permanently disabled was based on
reason. In fact, it is somewhat unusual for the defendants in a work-
ers’ compensation case to request that an employee be declared per-
manently and totally disabled—normally the defendants oppose such
a determination. Accordingly, we conclude that the Commission did
not abuse its discretion when it taxed attorney’s fees against defend-
ants as costs pursuant to N.C. Gen. Stat. § 97-88.1.

IV. Conclusion

Because defendants submitted no evidence of a change in plain-
tiff’s condition, we conclude the Commission did not err when it did
not alter its previous award of benefits to plaintiff to declare him per-
manently disabled. We also conclude that the Commission did not
abuse its discretion in awarding plaintiff’s attorney fees pursuant to
N.C. Gen. Stat. § 97-88.1, because defendants did not have reasonable
grounds for requesting the hearing on the permanency of plaintiff’s
disability and because the Commission’s inference as to defendants’
motive for requesting a hearing was based on reason. Accordingly,
the award of the Industrial Commission is affirmed.

Affirmed.

Judges HUNTER and ELMORE concur.
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CARL W. MEARES, JR., PLAINTIFF v. TOWN OF BEAUFORT anp TOWN OF
BEAUFORT HISTORIC PRESERVATION COMMISSION, DEFENDANTS

No. COA07-889
(Filed 7 October 2008)

1. Appeal and Error— mootness—challenge to historic
preservation guideline—guideline eliminated

The issue of whether a historic preservation guideline was
void did not become moot during the appeal even though the
guideline ceased to exist. Plaintiff was entitled to rely on the lan-
guage of the guidelines at the time he applied for his Certificate
of Appropriateness.

2. Zoning— historic preservation—authority delegated by
legislature—guideline more restrictive

A historic preservation guideline was void because it was
more restrictive than the authority delegated by the General
Assembly. The guideline referred to incongruence with a histori-
cally significant structure on the site rather than a landmark or
district as stated in N.C.G.S. § 160A-400.9(a).

3. Declaratory Judgments— historic preservation guidelines
and zoning setbacks—justiciable

A declaratory judgment action challenging a historic preser-
vation guideline and the denial of a Certificate of Appropriate-
ness (COA) was justiciable where defendants argued that plain-
tiff’s design did not comply with the zoning setback requirements.
The issuance of the COA was not dependent on the issuance of a
zoning certificate.

4. Zoning— historic preservation—judicial review—statute
of limitations for zoning ordinances

Zoning statutes do not limit how an applicant for a historic
district Certificate of Appropriateness may seek judicial review,
and the statute of limitations for challenging zoning ordinances
did not block a challenge to a historic preservation guideline.

Appeal by defendants from order entered 19 April 2007 by Judge
John E. Nobles in Carteret County Superior Court. Heard in the Court
of Appeals 20 February 2008.
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Poyner & Spruill, LLP, by Robin Tatum Currin, for plaintiff-
appellee.

Kirkman, Whitford, Brady & Berryman, PA, by Neil B.
Whitford, for defendant-appellants.

BRYANT, Judge.

The Town of Beaufort and Town of Beaufort Historic
Preservation Commission (HPC) (collectively defendants) appeal
from an order entered 19 April 20071 which granted Plaintiff Carl W.
Meares, Jr.’s motion for summary judgment, denied defendants’
motion for summary judgment, and among other things, declared
unlawful and void as a matter of law the Town of Beaufort Historic
District Design Guideline 8. For the reasons stated herein we affirm.

In 2000 and 2001, Meares sought to build a combination commer-
cial and residential structure and met with State and Town of
Beaufort officials to determine the type of regulations and require-
ments applicable to his plan. Based on a review of State statutes and
Town of Beaufort ordinances and regulations, and based on conver-
sations with State officials and representatives of the Town of
Beaufort, Meares purchased lots 324, 326, and 328 on Front Street
within Beaufort’s Historic Overlay District for a cost of $595,000.

In November 2001, Meares met with Linda Dark, Chairperson of
Beaufort’s Historic Preservation Commission (HPC), to discuss his
commercial and residential project. Pursuant to the Town of Beaufort
Zoning Ordinance, the function of the HPC is to “review and pass
upon the appropriateness of the construction, reconstruction, al-
teration, restoration, moving or demolition of any buildings, struc-
tures, appurtenant fixtures, outdoor advertising signs, or other ex-
terior features in the historic district.” Beaufort, N.C., Zoning
Ordinance § 13.6(b) (2006). “Exterior features” include “color, archi-
tectural style, general design, and general arrangement of the exterior
of a building or other structure, including the kind and texture of the
building material, the size and scale of the building, and the type and
style of all windows, doors, light fixtures, signs, and other appur-
tenant features.” Id. at § 13.4. To aid in its function, the HPC estab-
lished guidelines for the construction or external alteration of struc-
tures within the historic district. According to the Beaufort Historic
District Guidelines, a COA “indicat[es] that a proposed exterior

1. See companion case Meares v. Town of Beaufort, COA 07-882, referred to as
“Meares (II).”
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change has been reviewed and approved by the [HPC] for consistency
with established historic district guidelines.”

At the November 2001 meeting, Dark gave Meares a copy of the
Historic District Design Guidelines referencing a thirty-five foot
height limitation among other standards for new construction and
recommended that Meares work with John Wood, a Preservation
Specialist from the North Carolina Department of Cultural
Resources, and an architect of Wood’s choice before submitting a
design application to the HPC. Meares complied, and in October 2003,
Meares provided Dark with sketches of his proposed design which
illustrated a three story building.

On 2 December 2003, the HPC proposed a “Technical Correction”
to the Historic District Design Guidelines. The HPC published no
notice of the proposed technical correction to the public. The pro-
posed technical correction would revise the design guidelines in part
as follows:

Page 59 of the Guidelines—Building Height/Scale

8) The vistas of Beaufort’s waterfront play a crucial role in defin-
ing the character of Beaufort’s Historic District. Therefore,
under no circumstances shall any proposed building visually
encroach in height or scale upon the remaining public land-
scapes of Beaufort’s Historic District . . . . These include . . .
views of the historic district, particularly Front Street . . .
unless it can be demonstrated that an historically significant
building previously existed on the site of the proposed build-
ing. The new building shall be consistent in height and scale
with the pre-existing historic structure.

The technical correction was unanimously approved 2 December
2003 and became Historic District Design Guideline 8.

In July 2004, the HPC conducted a pre-application meeting to
review Meares’ design. Meares’ design illustrated a three story build-
ing. Dark raised the height of the building as a concern and specifi-
cally referenced Guideline 8. Despite these comments, Meares sub-
mitted his design in an application for a COA.

In October 2004, the HPC conducted a hearing on Meares’ COA
application for a three-story commercial and residential structure.
Relying in part on Guideline 8, the HPC unanimously denied the appli-
cation. Meares appealed to the Beaufort Board of Adjustment, where
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the HPC’s decision was vacated and a new hearing on Meares’ appli-
cation was ordered. However, before the new hearing could take
place, Meares filed a civil action against defendants in Carteret
County Superior Court.

Meares sought a declaratory judgment decreeing that the techni-
cal correction to the Beaufort design guidelines was void and unlaw-
ful, or that Meares had acquired common law vested rights to con-
struct and occupy the commercial and residential structure, thereby
precluding the application of the technical correction to his project.
Meares and defendants filed cross motions for summary judgment.
The trial court granted Meares’ motion, denied defendants’, and
entered a declaratory judgment that stated (1) “[t]he Technical
Correction adopted by the HPC and included in the section of the
Beaufort Historic District Design Guidelines application to New
Construction as paragraph 8, or Guideline 8§, . . . is unlawful and void,
as a matter of law,” and (2) “even if Guideline 8 of the Technical
Correction was not determined to be unlawful and void, [Meares had]
acquired common law vested rights, as a matter of law, to develop the
project on his property . . . .” The trial court ordered Guideline 8
stricken from the Beaufort Historic District Design Guidelines in its
entirety. Defendants appeal.

On appeal, defendants raise the following five issues: whether the
trial court committed reversible error by ruling (I) & (IV) Guideline 8
is unlawful and void as a matter of law; (II) & (V) Meares acquired
common law vested rights to develop a proposed structure; and (III)
Meares’ action is justiciable.

[1] After oral argument, defendants filed notice with this Court that
the Design Guidelines for the Beaufort Historic District & Landmarks
had been revised and Guideline 8, as stated in the previous design
guidelines, no longer existed.2 Defendants contend there is no longer

2. Design Guidelines for the Beaufort Historic District & Landmarks, 1994, re-
vised 2008, Chapter 5: Protecting Beaufort’s Historic Vistas, p. 36.

[T]he HPC has developed the following policy regarding new construction includ-
ing additions to existing buildings in the Beaufort Historic District.

The vistas of Beaufort’s waterfront play a crucial role in defining the charac-
ter of Beaufort’s Historic District. These include . . . views of the Historic
District, particularly Front Street, from the water. An important factor in
evaluating [COAs] for new construction and additions to existing structures
will be the impact, from both the land and water on the vistas of Beaufort’s
waterfront. Generally, new construction, or additions to existing structures,
that encroaches into the vistas of Beaufort’s waterfront should be permitted
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a live controversy as to whether Guideline 8 is unlawful and void as
a matter of law. See In re Appeal from CAMA Minor Dev. Permit,
82 N.C. App. 32, 42, 345 S.E.2d 699, 705 (1986) (“[w]henever, during
the course of litigation it develops that the relief sought has been
granted or that questions originally in controversy between the par-
ties are no longer at issue, the [issue] should be dismissed, for courts
will not entertain or proceed with a cause merely to determine
abstract propositions of law.”) (citation omitted). We disagree with
defendants’ contention.

We note that Meares’ complaint, filed in Carteret County Superior
Court, arose out of facts involving his initial pursuit of a COA from
Beaufort’s HPC. Because the Board of Adjustment has ordered a new
hearing on Meares’ initial COA application and the HPC’s revision to
the Design Guidelines for the Beaufort Historic District & Landmarks
does not change Meares’ reliance on the guidelines in effect at the
time he submitted a COA application, we hold Meares is entitled to
rely on the language of the design guidelines in effect at the time he
applied for the COA. See Lambeth v. Town of Kure Beach, 157 N.C.
App. 349, 352, 578 S.E.2d 688, 690 (2003) (where an amended ordi-
nance did not give the petitioner the relief he sought or change the
petitioner’s reliance on the prior ordinance, the petitioner’s claim and
injury remained viable, and the “[p]etitioner was entitled to rely upon
the language of the ordinance in effect at the time he applied for the
permit.”). Accordingly, the issue of whether Guideline 8, as it existed
at the time Meares filed his COA application, is void as a matter of
law, is not moot.

Standard of Review

Summary judgment is appropriate “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with
the affidavits, if any, show that there is no genuine issue as to any
material fact and that any party is entitled to a judgment as a matter
of law.” N.C. R. Civ. P. 56(c) (2007). On appeal, “the Court will review
the trial court’s order allowing summary judgment de novo.” Builders
Mut. Ins. Co. v. North Main Constr., Ltd., 361 N.C. 85, 88, 637 S.E.2d
528, 530 (2006) (citation omitted).

only to the extent necessary to allow reasonable use of the property. In
weighing the impact of new construction and additions to existing struc-
tures, the commission should consider the traditional setting or context of
the subject property relating to the vistas of Beaufort’s waterfront.
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Arguments
I1&1IV

[2] Defendants first argue the trial court committed reversible error
in ruling that the HPC’s Guideline 8 is unlawful and void as a matter
of law. Defendants argue their authority to establish Guideline 8 of
the Beaufort Historic District Design Guidelines is conferred by the
North Carolina General Statutes. We disagree.

Under North Carolina General Statute section 160A-400.9, our
General Assembly requires that “[p]rior to any action to enforce a
landmark or historic district ordinance, the [preservation] commis-
sion shall . . . prepare and adopt principles and guidelines not incon-
sistent with this Part for new construction . . . .” N.C. Gen. Stat.
§ 160A-400.9(c) (2003). Under subsection (a), the North Carolina
General Assembly requires that applications for COAs be approved
by a preservation commission before structures can be erected in his-
toric districts, but “the commission . . . shall take no action under this
section except to prevent the construction . . . which would be tncon-
gruous with the special character of the landmark or district.” N.C.
Gen. Stat. § 160A-400.9(a) (2003) (emphasis added).

In A-S-P Associates v. Raleigh, 298 N.C. 207, 258 S.E.2d 444
(1979), the plaintiffs brought an action challenging a city ordinance
creating a historic district on the grounds that the General Assembly
impermissibly delegated legislative power to the Historic District
Commission. Id. Our Supreme Court reasoned that the delegation of
the State’s police power to municipalities with regard to local prob-
lems, such as zoning, has long been an accepted practice, but that del-
egation with regard to historic district preservation commissions is
not unlimited. Id. at 218, 258 S.E.2d at 451.

Under N.C.G.S. § 160A-400.9(a), the discretion of the preservation
commission is limited: “the commission . . . shall take no action under
this section except to prevent the construction . . . which would be
incongruous with the special character of the landmark or district.”
Id. (emphasis added). In A-S-P Associates, the Court interpreted this
phrase to be “a contextual standard.” A-S-P Associates, 298 N.C. at
222, 258 S.E.2d at 454. “In this instance the standard of ‘incongruity’
must derive its meaning, if any, from the total physical environment
of the Historic District.” Id.

Here, Guideline 8 imposes the requirement that new structures
not be incongruent with a historically significant structure which
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existed on the site of the proposed structure, rather than a land-
mark or district as stated in N.C.G.S. § 160A-400.9(a). Thus,
Guideline 8 is more restrictive than is allowed pursuant to the author-
ity delegated by the General Assembly. Accordingly, we hold the trial
court did not err in ruling the HPC’s Guideline to be unlawful and void
as a matter of law.

IIH&v

Defendants next argue the trial court erred by ruling that Meares
acquired common law vested rights to develop the project on his
property as a matter of law. Because we have affirmed the ruling of
the trial court that Guideline 8 is unlawful and void as a matter of law,
we do not need to address defendant’s alternative argument.

117

Defendants next argue that the trial court committed reversible
error by denying defendants’ motion for summary judgment on the
grounds that Meares’ action is not justiciable. Defendants argue that
(A) Meares’ design does not meet the criteria of Beaufort’s zoning
ordinance and as such is not capable of being built as designed and
until such a design is submitted no case or controversy exists.
Defendants also argue that (B) the validity of Guideline 8 cannot be
challenged because of its similarity in effect to a zoning ordinance
and under N.C. Gen. Stat. § 160A-364.1 the statute of limitations for
challenging the enactment of such a zoning ordinance has expired.

A

[38] Defendants argue that Meares’ action is not justiciable because
Meares failed to submit a design which complies with the setback
requirements of Beaufort’s zoning ordinance and thus cannot be built
as designed. Defendants argue that until Meares submits a design
capable of being built there is no controversy in the denial of a COA.
We disagree.

Under the Town of Beaufort Zoning Ordinance, section 16.1, “[n]o
building or structure or any part thereof shall be erected or struc-
turally altered until a zoning certificate is issued by a Zoning
Administrator.” Beaufort, N.C., Zoning Ordinance § 16.1 (2006).
Under North Carolina General Statute 160A-388(b), “the board of
adjustment shall hear and decide appeals from and review any order,
requirement, decision, or determination made by an administrative
official charged with the enforcement of [the zoning] ordinance.” N.C.
Gen. Stat. § 160A-388(b) (2006).
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Under Beaufort’s zoning ordinance, section 14.1, a “nonconform-
ing project” is defined as “[a]ny structure, development, or undertak-
ing that is incomplete at the effective date of this ordinance and
would be inconsistent with any regulation applicable to the district in
which it is located if completed as proposed or planned.” Beaufort,
N.C., Zoning Ordinance § 14.1 (2006). Under section 14.8, “work on
nonconforming projects may begin . . . only pursuant to a variance
issued by the Board of Adjustment.” Id. at § 14.8(a). Thus, if a zoning
administrator denies a zoning certificate on the grounds a project
does not conform to zoning setback requirements, the Board of
Adjustment may issue a variance allowing an exception for the proj-
ect’s nonconformity.

Defendants do not allege and, after our review of the Beaufort
zoning ordinance, we do not hold the issuance of a COA by the HPC3
is dependent upon the issuance of a zoning certificate.4 Thus, the
controversy surrounding the HPC’s denial of Meares’ COA appli-
cation remains.

B

[4] Defendants further argue that the validity of Guideline 8 can-
not be challenged because if the guideline is subject to the same
review standards as a zoning ordinance then under N.C. Gen. Stat.
§ 160A-364.1 the statute of limitations for challenging the enactment
of this guideline has expired.

In Hemphill-Nolan v. Town of Weddington, 153 N.C. App. 144,
568 S.E.2d 887 (2002), the town board of adjustment denied a peti-
tioner a variance from a subdivision ordinance. Id. at 145, 568 S.E.2d
at 887. The petitioner filed a petition for writ of certiorari in superior
court. Id. at 145, 153 S.E.2d at 888. The superior court dismissed the
petition for failure to comply with the thirty-day time limit for filing
appeals from the board of adjustment as established by N.C. Gen.

3. Zoning Ordinance of the Town of Beaufort, North Carolina. Section 13.6.
Powers and Duties of the Historic Preservation Commission. Subsection (b). “It shall
be the function of the [HPC] to review and pass upon the appropriateness of the con-
struction, reconstruction, alteration, restoration, moving or demolition of any build-
ings, structures, appurtenant fixtures, outdoor advertising signs, or other exterior fea-
tures in the historic district. . . .” Subsection (c). “It shall be the function of the [HPC]
to review and pass upon the appropriateness of exterior features of buildings, struc-
tures and properties within the ‘Historic District.””

4. Zoning Ordinance of the Town of Beaufort, North Carolina. Section 16.1.
Zoning Certificate. “No building or structure or any part thereof shall be erected or
structurally altered until a zoning certificate is issued by the Zoning Administrator.”
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Stat. § 160A-388(e) (2001) (“[e]very decision of the board shall be
subject to review by the superior court by proceedings in the nature
of certiorari. Any petition for review by the superior court shall be
filed . . . within 30 days after the decision of the board is filed in such
office as the ordinance specifies . . . .”). On appeal, this Court rea-
soned that the N.C.G.S. § 160A-388(e) did not apply to subdivision
ordinances. “Although this Court has recognized that the legal princi-
ples involved in review of zoning applications are similar and relevant
to review of the denial of subdivision applications, we have also
stated that zoning statutes do not limit how a subdivision applicant
may seek judicial review.” Hemphill-Nolan, 153 N.C. App. at 147, 568
S.E.2d at 889 (citation and quotations omitted).

Similarly, here, while the legal principles involved in the review of
zoning issues are relevant as to a review of design guidelines for new
structures erected within Beaufort’s Historic District, the zoning
statutes do not limit how an applicant for a COA may seek judicial
review. Accordingly, defendants’ assignment of error is overruled.

Affirmed.

Judges HUNTER and STROUD concur.

STATE OF NORTH CAROLINA, PLAINTIFF v. HARRY LEE BOWMAN, DEFENDANT

No. COA07-1518
(Filed 7 October 2008)

1. Search and Seizure— probable cause—collective knowl-
edge of officers
The collective knowledge of a group of law enforcement of-
ficers may be imputed to the officer who initiates a vehicle
search when the officer initiating the search does not testify and
there is no evidence that the officer initiating the search was
instructed to do so by another officer who had the requisite
probable cause to search.
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2. Criminal Law— competency to stand trial—waiver of
hearing

Defendant waived his statutory right to a hearing on his men-
tal competency to stand trial by his failure to assert that right at
trial. N.C.G.S. § 15A-1001(a); N.C.G.S. § 15A-1002(a) and (b).

3. Criminal Law— competency to stand trial—court’s duty to
conduct hearing sua sponte

The trial court is not required to conduct a hearing sua sponte
on defendant’s mental competency to stand trial when there is no
substantial evidence that defendant is incompetent and any evi-
dence of incompetency is outweighed by evidence of defendant’s
competency.

4. Criminal Law— competency to stand trial—hearing by
court sua sponte not required

A statement by defendant’s wife that defendant doesn’t have
the capability of making a decision due to his cognitive mind
brain injury did not require the trial court to order a competency
hearing sua sponte where the wife’s statement was unsworn, her
potential for bias was self-evident, and there was substantial evi-
dence that defendant was competent to stand trial, including his
attorney’s statement that defendant was able to assist in his
defense, defendant’s lucid and coherent testimony the next day
on both direct and cross-examination, and defendant’s testimony
that he understood the habitual felon charge against him and his
waiver of his right to have the jury determine that issue.

Appeal by defendant from judgment entered on or about 30
August 2007 by Judge Howard E. Manning, Jr. in Alamance County
Superior Court. Heard in the Court of Appeals 9 June 2008.

Attorney General Roy A. Cooper, I11, by Special Deputy Attorney
General, J. Allen Jernigan, for the State.

Robert A. Hassell and Dawn D. Johnson for defendant-
appellant.

STROUD, Judge.

This appeal presents two questions for review: (1) whether the
collective knowledge of a group of law enforcement officers may be
imputed to the officer who initiates a vehicle search when the officer
initiating the search does not testify and there is no evidence that
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the officer initiating the search was instructed to do so by another
officer who had requisite probable cause to search; and (2) whether
the trial court must conduct a competency hearing sua sponte on
defendant’s mental competence when there is no substantial evi-
dence that defendant is incompetent and any evidence of incompe-
tence is outweighed by evidence of defendant’s competence. We
answer the first question, which appears to be a legal question of
first impression in North Carolina, affirmatively and the second,
which is essentially a factual question based on settled law, nega-
tively. Accordingly, for the reasons which follow, we find no error in
defendant’s convictions and sentence.

I. Factual Background

On 17 July 2003, a law enforcement team led by Alamance County
Sheriff Terry Johnson (“Sheriff Johnson”) and including Alamance
County Deputies Ricky Putnam (“Deputy Putnam”) and Jeremiah
Richardson (“Deputy Richardson”) and Graham Police Officer Clint
Williams (“Officer Williams”) conducted surveillance at the BB&T
bank in Graham, Alamance County, after learning that Fred Swain
(“Swain”) planned to sell a controlled substance in the parking lot.
Swain arrived around 10:25 a.m., in a green Pontiac Firebird driven
by defendant Harry Lee Bowman, at the Wachovia bank parking
lot next to the BB&T parking lot. Deputy Putnam and Deputy
Richardson watched Swain exit the vehicle and walk to the adjacent
BB&T bank. Deputy Putnam approached Swain in the BB&T bank
parking lot. Swain had 100 pills of the controlled substance
Oxycodone on his person.

Sheriff Johnson radioed other officers participating in the opera-
tion to block in the Firebird automobile to prevent its exit. After tak-
ing Swain into custody, Deputy Putnam proceeded to the Firebird
where a canine handled by Officer Williams had already alerted on a
travel bag in the backseat. A search of the travel bag revealed a shav-
ing kit which contained, inter alia, medications prescribed to defend-
ant, defendant’s credit cards, and a shaving cream bottle with a false
bottom. The shaving cream bottle contained marijuana and cocaine.
Defendant was arrested.

On or about 18 August 2003, the Alamance County Grand Jury
indicted defendant for possession of cocaine, conspiracy to sell a
controlled substance, keeping and/or maintaining a vehicle for keep-
ing and/or selling the controlled substance Oxycodone, misdemeanor
possession of marijuana, and possession of drug paraphernalia. On
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28 March 2005, a superseding indictment charged defendant with pos-
session of cocaine, conspiracy to sell Oxycodone, and conspiracy to
deliver Oxycodone. The Grand Jury returned two additional super-
seding indictments on 13 November 2006. The first charged defend-
ant with felony possession of cocaine and conspiracy to sell
Oxycodone; the second charged defendant with keeping and/or main-
taining a vehicle for the use, storage, and/or sale of Oxycodone, pos-
session of up to one-half ounce of marijuana, and possession of
drug paraphernalia. Defendant was also indicted for attaining the
status of habitual felon.

On 27 August 2007, defendant moved to suppress all evi-
dence gathered during the search on 17 July 2003. The trial court
held a hearing and denied defendant’s motion by order rendered in
open court.

Defendant was tried on 28 August 2007 in Superior Court,
Alamance County. Prior to jury selection, the State dismissed the
charges of conspiracy and keeping and/or maintaining a vehicle for
the use, storage, and/or sale of a controlled substance. The trial court
dismissed the paraphernalia charge upon defendant’s motion at the
close of the State’s evidence. The jury returned verdicts of guilty for
one count of possession of cocaine and one count of possession of
marijuana. Defendant stipulated that his prior criminal record met
the statutory requirements for habitual felon status and waived his
right to a jury trial on that issue. On 30 August 2007, the trial court
found that a mitigated sentence was justified and accordingly sen-
tenced defendant to a minimum of ninety months and a maximum of
one hundred seventeen months imprisonment. On 31 October 2007,
the trial court entered a written order denying defendant’s motion to
suppress. Defendant appeals.

II. The Motion to Suppress

[1] In his first assignment of error, defendant argues that the trial
court erred by denying his motion to suppress the evidence of
cocaine and marijuana on the grounds that the warrantless search of
his vehicle violated his Fourth Amendment rights. We disagree.

A. Standard of Review

Appellate courts give deference to the findings made by the trial
court on a motion to suppress evidence because “the trial judge . . . is
in the best position to weigh the evidence, given that he has heard all
of the testimony and observed the demeanor of the witnesses.” State
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v. Hughes, 353 N.C. 200, 207, 539 S.E.2d 625, 631 (2000). Therefore,
“the trial court’s findings of fact are conclusive on appeal if supported
by competent evidence, even if the evidence is conflicting.” State v.
Buchanan, 353 N.C. 332, 336, 543 S.E.2d 823, 826 (2001) (citation and
quotation marks omitted). “Although the trial court’s findings of fact
are generally deemed conclusive where supported by competent evi-
dence, a trial court’s conclusions of law regarding whether the officer
had reasonable suspicion or probable cause to detain a defendant is
reviewable de novo.” State v. Young, 148 N.C. App. 462, 466, 559
S.E.2d 814, 818 (citation, quotation marks and brackets omitted),
disc. review denied and appeal dismissed, 355 N.C. 500, 564 S.E.2d
233 (2002). In addition to being supported by the findings of fact, the
trial court’s “conclusions of law must be legally correct, reflecting a
correct application of applicable legal principles to the facts found.”
State v. Parker, 183 N.C. App. 1, 7, 644 S.E.2d 235, 240 (2007) (cita-
tion and quotation marks omitted).

B. Analysis

Defendant concedes that the trial court’s findings of fact
were supported by the evidence, but argues that the findings did
not support the trial court’s conclusions of law. Specifically, de-
fendant argues:

There is no finding or testimony that Officer Williams, when he
commenced the vehicle search, knew or had been advised that
Swain and the owner of Poppy’s Store had previously arranged a
drug deal. Nor was there other evidence which would allow the
judge to reasonably infer that Officer Williams was instructed to
search the vehicle by another officer who did have the requisite
probable cause to search.

[T]he total absence of facts . . . as to the basis for Officer
Williams’ own decision to search the vehicle can only lead to the
conclusion that the State failed to prove that Officer Williams had
a sufficient basis . . . for concluding that he had probable cause
for the search.

We disagree with defendant.

“A search of a motor vehicle which is on a public roadway or in
a public vehicular area is not in violation of the fourth amendment
if it is based on probable cause, even though a warrant has not
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been obtained.” State v. Isleib, 319 N.C. 634, 638, 356 S.E.2d 573, 576
(1987) (finding probable cause to search a vehicle existed when a
confidential informant described the appearance, route, passengers,
and contraband inside the vehicle, and named the driver by her first
name) (citing United States v. Ross, 456 U.S. 798, 809, 72 L. Ed. 2d
572, 584 [1982]). “Probable cause exists if the facts and circum-
stances within the knowledge of the officer were sufficient to warrant
a prudent man in believing that the suspect had committed or was
committing the offense.” State v. Hernandez, 170 N.C. App. 299, 306,
612 S.E.2d 420, 425 (2005) (citation, quotation marks, brackets and
parentheses omitted).

Probable cause need not necessarily arise within the knowledge
of the arresting officer because “[p]robable cause . . . can rest upon
the collective knowledge of the police, rather than solely on that of
the officer who actually makes the arrest.” U.S. v. Pitt, 382 F.2d 322,
324 (4th Cir. 1967) (emphasis in original). Stated another way, “when
a group of agents in close communication with one another deter-
mines that it is proper to arrest an individual, the knowledge of the
group that made the decision may be considered in determining prob-
able cause, not just the knowledge of the individual officer who phys-
ically effected the arrest.” U.S. v. Laughman, 618 F.2d 1067, 1072 n.3
(4th Cir. 1980), cert. denied, 447 U.S. 925, 65 L. Ed. 2d 1117 (1980).

At the hearing on the suppression motion sub judice, the trial
court found the following undisputed facts from the testimony of
Deputy Putnam and Deputy Richardson:

8. On [17 July 2003 Deputy] Putnam was in the village of
Saxapahaw at a market called Poppy’s Store in response to a tip
that an individual named Jasper [sic] Swain would be in the store
trying to sell drugs to the owner of the store.

10. Around 8 am, Fred Swain entered the store, came straight to
the counter without stopping, and tried to sell pills to the owner.

11. The owner [agreed to] meet [Swain] at the BB&T bank in
Graham, NC approximately an hour and a half later.

13. Deputies Putnam and Richardson immediately contacted the
Sheriff and other team members. Surveillance was set up at the
BB&T bank in Graham.
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14. Officers were set up in the Suntrust Bank parking lot next to
the BB&T, inside the bank itself, and at other locations.

15. Approximately 10:30 am a green in color Pontic [sic] Firebird
convertible drove by the BB&T parking lot on Main [S]treet and
pulled into the Wachovia Bank parking lot next door.

18. Immediately after the [F]irebird backed in [to a parking spot],
Jasper [sic] Swain got out of the passenger side, walked through
a row of bushes in a curbed area separating the two parking lots,
and approached the owner of Poppy’s Store who was standing
where he agreed . . . at the morning meeting with Mr. Swain.

20. Mr. Swain had 100 oxycotin pills in a plastic bag on his per-
son, the same controlled substance he had agreed to sell to the
store owner.

21. At the same time, Sheriff Terry Johnson radioed [] another
officer to pull in front of the [F]irebird until the “takedown” had
been done.

23. At the time Deputy Putnam approached the Firebird, a K-9
officer had already discovered a black leather shaving kit in the
rear seat of the [Flirebird. The kit had a Barbasol saving cream
can with a false bottom. There appeared to be marijuana and
cocaine inside the can.

These facts support the trial court’s conclusion that law enforce-
ment had probable cause to search the Firebird in which defendant’s
cocaine and marijuana were found. The positive identification of
Swain as the man who had tried to sell pills to the owner of Poppy’s
Store combined with his arrival at the appointed place “were suffi-
cient to warrant a prudent man in believing that [Swain] had commit-
ted or was committing the offense.” Hernandez, 170 N.C. App. at 306,
612 S.E.2d at 425. Thus, the team of law enforcement officers
involved in the operation had probable cause to search the car in
which Swain was riding and in which defendant and his cocaine and
marijuana happened to be present. The fact that the officer who actu-
ally initiated the search of the vehicle and the officer who ordered
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defendant’s arrest did not testify at the suppression hearing is
unavailing because the knowledge of Deputy Putnam and Deputy
Richardson as part of the team investigating Swain’s illegal activity
was imputed to Officer Williams, the officer who initiated the search.
Accordingly, we conclude the search of the Firebird automobile was
made with probable cause.

III. Competency to Stand Trial

Defendant next argues that the trial court erred by failing to
order a hearing to determine defendant’s competency to stand
trial. We disagree.

A criminal defendant has a statutory right not to be tried for a
crime when he is mentally incapacitated:

No person may be tried, convicted, sentenced, or punished for a
crime when by reason of mental illness or defect he is unable to
understand the nature and object of the proceedings against him,
to comprehend his own situation in reference to the proceedings,
or to assist in his defense in a rational or reasonable manner.

N.C. Gen. Stat. § 156A-1001(a) (2005). “The question of the capacity of
the defendant to proceed may be raised at any time on motion by the
prosecutor, the defendant, the defense counsel, or the court.” N.C.
Gen. Stat. § 15A-1002(a) (2005). In addition, the statute provides that
“[w]lhen the capacity of the defendant to proceed is questioned, the
court shall hold a hearing to determine the defendant’s capacity to
proceed.” N.C. Gen. Stat. § 15A-1002(b) (2005).

Construing these statutory provisions, our Supreme Court has
“recognized that the trial court is only required to hold a hearing to
determine the defendant’s capacity to proceed if the question is
raised.” State v. Badgett, 361 N.C. 234, 259, 644 S.E.2d 206, 221
(emphasis in original) (citation and quotation marks omitted), cert.
denied, — U.S. ——, 169 L. Ed. 2d 351 (2007). Thus, a defendant’s
“statutory right to a competency hearing is waived by the failure to
assert that right at trial.” Badgett, 361 N.C. at 259, 644 S.E.2d at 221
(citations omitted).

[2] In the record sub judice, there is no evidence that defendant or
his counsel raised any question or made any motion as to defendant’s
capacity to proceed at any point during the trial. Accordingly, we hold
defendant waived his statutory right to a competency hearing by the
failure to assert that right at trial. See id.
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[3] “Nevertheless, under the Due Process Clause of the United
States Constitution, a criminal defendant may not be tried unless he
is competent[,]” Badgett, 361 N.C. at 259, 644 S.E.2d at 221 (citation,
quotation marks and brackets omitted), and “[i]t is beyond ques-
tion that a conviction cannot stand where the defendant lacks
capacity to defend himself[,]” State v. King, 353 N.C. 457, 467, 546
S.E.2d 575, 585 (2001) (citations omitted), cert. denied, 534 U.S. 1147,
151 L. Ed. 2d 1002 (2002). Therefore, “a trial court has a constitu-
tional duty to institute, sua sponte, a competency hearing if there
is substantial evidence before the court indicating that the ac-
cused may be mentally incompetent.” Badgett, 361 N.C. at 259, 644
S.E.2d at 221 (emphasis in original) (citation, quotation marks and
brackets omitted).

A defendant is mentally incompetent if he lacks “sufficient
present ability to consult with his lawyer with a reasonable degree
of rational understanding” or lacks “a rational as well as factual
understanding of the proceedings against him.” Id. (citation and quo-
tation marks omitted). “Substantial evidence is such relevant evi-
dence as a reasonable mind might accept as adequate to support a
conclusion.” State v. Denny, 361 N.C. 662, 664-65, 6562 S.E.2d 212, 213
(2007) (citation and quotation marks omitted).

[4] Defendant argues that the trial court should have ordered a com-
petency hearing sua sponte based on the trial court’s colloquy with
defendant’s wife just after the trial court rendered its order denying
defendant’s motion to suppress:

[DEFENDANT’S WIFE]: Sir, I would just like to let you know that
considering his cognitive mind, brain injury, that he doesn’t have
the capability of making a decision, and that his health is so that
I have to do everything for him. And I don’t think he would make
it away from me, and I'm very bothered by that. Judge, we have
doctors saying that.

COURT: ... [I]f you don’t think he’s clicking on enough syllables,
cylinders to help himself, then I will send him to, have psychiatric
screening and further screening, and then they're going to come
back and report on his mental status, ‘cause I'm not going to par-
ticipate in the trial of somebody who’s short changed, if that’s
what the situation is.
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Defendant argues that the statement of defendant’s wife is substan-
tial evidence of defendant’s mental incapacity. However, the state-
ment from defendant’s wife is not substantial evidence which would
have required the trial court to order a competency hearing sua
sponte. See King, 353 N.C. at 467, 546 S.E.2d at 585 (evidence of past
treatment for depression and suicidal tendencies, standing alone,
does not constitute substantial evidence of mental incapacity). The
statement is unsworn and made by an individual whose potential for
bias is self-evident.

Furthermore, this evidence is outweighed by substantial evidence
in the record indicating that defendant was competent to stand trial.
See Badgett, 361 N.C. at 259-60, 644 S.E.2d at 221 (evidence that the
defendant interacted appropriately with his lawyers and with the
court and strongly understood the proceedings against him out-
weighed evidence that the defendant desired the death penalty and
verbally attacked the prosecutor during sentencing). After the collo-
quy between the trial court and defendant’s wife, the trial court
turned to defendant’s attorney:

COURT: If you feel like he’s able to assist you in his defense.
[DEFENDANT’S ATTORNEY]: I do.

COURT: We're going to go forward. You either take the choice or
you send him away for a long, long time or he goes and does
whatever the deal is. I don’t care which. But I'll, we will deal with
that in the morning one way or the other.

Defendant testified in his own defense the next day. His testi-
mony was lucid and coherent in its entirety on both direct and
cross-examination. Defendant also testified expressly that he under-
stood the habitual felon charge against him when he stipulated to
his status as an habitual felon and waived his right to have a jury
determine that issue:

COURT: All right. Do you, do you understand, Mr. Bowman, by
making these stipulations and admitting to these three charges
that you have with today’s conviction, have obtained the status as
an habitual felon? Do you understand that?

And that by making these stipulations, you have waived, are waiv-
ing your right to have this jury determine that you've been con-
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victed of these three felonies that we have just gone over. Do you
understand that?

DEFENDANT: Yes.

We conclude that the record does not contain substantial evi-
dence that defendant lacked “sufficient present ability to consult with
his lawyer with a reasonable degree of rational understanding” or
lacked “a rational as well as factual understanding of the proceedings
against him.” Badgett, 361 N.C. at 259, 644 S.E.2d at 221 (citation and
quotation marks omitted). Accordingly, we hold the trial court did not
err when it failed to order a competency hearing sua sponte.

IV. Conclusion

Defendant has failed to show that the trial court erred by denying
his motion to suppress or by failing to conduct a hearing on defend-
ant’s competency to stand trial. Accordingly, we conclude defendant
received a fair trial, free of reversible error.

NO ERROR.

Chief Judge MARTIN and Judge CALABRIA concur.

IN THE MATTER OF: N.A.L. AND A.E.L., Jr., MINOR CHILDREN

No. COA08-510
(Filed 7 October 2008)

1. Termination of Parental Rights— guardian ad litem for
mother—mental health issues—inquiry required

The trial court abused its discretion in a termination of
parental rights proceeding by not conducting an inquiry as to
whether a guardian ad litem should have been appointed for the
mother, given the allegations made by DSS and the diagnosis of a
personality disorder and borderline intellectual functioning.

2. Termination of Parental Rights— leaving children in foster
care—insufficient progress willful

The trial court did not err by terminating a father’s parental

rights on the ground that he had willfully left the children in fos-

ter care for more than 12 months where he had made some
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progress, but had not demonstrated that he was able to care for
one child without significant care from others, much less two
children, one of whom required special medical care. Willfulness
under N.C.G.S. § 7TB-1111(a)(2) is less than willful abandonment.

3. Termination of Parental Rights— best interests of chil-
dren—no abuse of discretion
The trial court did not err in a termination of parental rights
proceeding by determining that it was in the best interest of the
children to terminate respondent-father’s parental rights.

4. Termination of Parental Rights— reunification efforts
ceased—appeal—no citation of legal authority

An assignment of error in a termination of parental rights
proceeding concerning the cessation of reunification efforts
was dismissed where no legal authority was cited in support of
the argument.

Appeal by respondents from orders entered 20 February 2008 and
27 February 2008 by Judge Robert M. Brady in Caldwell County
District Court. Heard in the Court of Appeals 27 August 2008.

Lauren Vaughan for petitioner-appellee Caldwell County
Department of Social Services.

Pamela Newell Williams for Guardian ad litem.
Charlotte Gail Blake for respondent-father.
Judy N. Rudolph for respondent-mother.

BRYANT, Judge.

L.W.L.! (respondent-mother) and A.E.L., Sr. (respondent-father)
appeal from an order entered 20 February 2008 terminating
their parental rights to N.A.L., and an order entered 27 February
2008 terminating their parental rights to A.E.L., Jr. Respondent-
father also appeals from an order entered 30 July 2007 ceasing reuni-
fication efforts with A.E.L., Jr. We affirm in part and reverse and
remand in part.

The Caldwell County Department of Social Services (DSS) be-
came involved with respondents’ family in April of 2004 when N.A.L.

1. Initials have been used throughout this opinion to protect the identity of
the juveniles.
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was admitted to Caldwell Memorial Hospital due to severe coughing
and wheezing. Hospital staff observed respondent-mother’s interac-
tion with N.A.L. and were concerned when respondent-mother
repeatedly yelled and shouted profanity towards N.A.L., who was
only five months old at the time. N.A.L. was admitted to the hospital
again in November 2004 and February 2005. On both occasions, hos-
pital staff observed respondent-mother yelling and shouting obsceni-
ties towards N.A.L. On 10 February 2005, petitions were filed alleging
N.A.L. and A.E.L., Jr. were neglected and dependent juveniles. At the
time the petitions were filed, respondent-mother left the home upon
DSS’ recommendation.

On 30 March 2005, respondent-father obtained a psychological
evaluation which indicated he had a Full Scale IQ of 62. The evalua-
tor concluded that respondent-father could not function over time as
an adequate parent because of his limited intellect along with a
potential for violence and loss of emotional control. The children
were adjudicated neglected and dependent on 21 June 2005 based on
respondent-mother’s interaction with N.A.L. At the dispositional
hearing, custody of the children remained with DSS. Respondent-
mother was ordered to complete a psychological evaluation and
follow any recommendations. Respondent-father was ordered to
complete a sex offender specific evaluation because of allegations
made by A.E.L., Jr. and to follow all recommendations. Both respond-
ents were ordered to submit to random drug screens, regularly attend
counseling and follow all recommendations, and make regular child
support payments.

A review order was entered on 20 February 2006 ceasing reunifi-
cation efforts with respondent-mother but continuing efforts with
respondent-father. In a review order entered 17 May 2006, the court
ordered respondent-father to obtain suitable housing and for
respondent-mother not to reside with respondent-father. A review
order entered 30 May 2006, specifically admonished respondent-
father that respondent-mother was to have no contact with the chil-
dren and that any such attempt would “compromise the continuing
efforts of reunification with [respondent-father].” The trial court also
noted that N.A.L.’s significant medical issues required the children to
be placed in separate homes.

In August of 2006, the trial court approved a trial home placement
for A.E.L. with respondent-father and continued N.A.L.’s unsuper-
vised visits with respondent-father. Again, the court specifically
ordered that respondent-mother should not have any contact with the
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children. At the review hearing on 13 September 2006, the trial court
noted N.A.Ls extensive medical problems, including his diagnosis
with Nephrotic Syndrome. The trial court found that respondent-
father would likely be unable to provide appropriate care for N.A.L.
in the near future because of respondent-father’s limitations and
N.A.L.’s needs. Based on its findings, the trial court ceased reunifica-
tion efforts with respondent-father as to N.A.L.

On 9 February 2007, as to N.A.L., DSS filed a petition to terminate
the parental rights of respondent-mother on the grounds of abuse or
neglect, failure to make reasonable progress, incapability to provide
proper care, and wilful abandonment. DSS also petitioned to termi-
nate respondent-father’s parental rights on the grounds of failure to
make reasonable progress and incapability to provide proper care.

On 7 March 2007, the trial court returned custody of A.E.L., Jr.
to respondent-father and ceased further reviews. The trial court
ordered that respondent-mother have no contact with A.E.L., Jr. “at
any time by any means.” On 25 April 2007, DSS social workers visited
respondent-mother’s home and found respondent-father there with
A.E.L., Jr. Respondent-father also admitted to allowing A.E.L., Jr. to
have contact with respondent-mother on several occasions. DSS
filed a new petition and requested and obtained non-secure custody
of A.E.L., Jr. On 22 August 2007, the trial court ceased all reunifica-
tion efforts with respondent-father as to A.E.L., Jr. and changed the
permanent plan to adoption.

On 9 November 2007, DSS filed a petition to terminate the
parental rights of respondent-mother and respondent-father as to
A.E.L., Jr. The petition alleged grounds existed to terminate respond-
ent-mother’s parental rights on the basis of abuse or neglect, failure
to make reasonable progress, failure to pay a reasonable portion of
the cost of care, incapability to provide proper care, wilful abandon-
ment, and her rights to another child have been involuntarily termi-
nated. The petition alleged grounds existed to terminate respondent-
father’s parental rights on the basis of abuse or neglect, failure to
make reasonable progress, incapability to of provide proper care, and
his rights to another child have been involuntarily terminated.

On 20 February 2007 and 27 February 2007, the trial court entered
orders terminating respondent-mother’s and respondent-father’s
parental rights to N.A.L. and A.E.L., Jr., respectively. Respondent-
mother and respondent-father appeal.
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On appeal, respondent-mother argues the trial court erred by fail-
ing to appoint a guardian ad litem. Respondent-father argues the trial
court erred by: (I) terminating his parental rights on the basis of
neglect, failure to make reasonable progress, and dependency; (II)
finding it in the children’s best interest to terminate respondent-
father’s parental rights; and (III) ceasing reunification efforts
between respondent-father and A.E.L., Jr.

Respondent-Mother’s Appeal

[1] Respondent-mother argues the trial court erred by failing to
appoint a guardian ad litem pursuant to N.C. Gen. Stat. § 7B-1101.1.
We agree.

The Juvenile Code Provides:

On motion of any party or on the court’s own motion, the court
may appoint a guardian ad litem for a parent if the court deter-
mines that there is a reasonable basis to believe that the parent is
incompetent or has diminished capacity and cannot adequately
act in his or her own interest. The parent’s counsel shall not be
appointed to serve as the guardian ad litem.

N.C. Gen. Stat. § 7B-1101.1(c) (2007) (emphasis supplied). “A trial
judge has a duty to properly inquire into the competency of a litigant
in a civil trial or proceeding when circumstances are brought to the
judge’s attention, which raise a substantial question as to whether the
litigant is non compos mentis.” In re J.A.A. & S.A.A., 175 N.C. App.
66, 72, 623 S.E.2d 45, 49 (2005). “Whether the circumstances are
sufficient to raise a substantial question as to the party’s competency
is a matter to be initially determined in the sound discretion of the
trial judge.” Id. (quotations omitted).

Here, respondent-mother did not move for appointment of a
guardian ad litem. However, the petitions filed on 7 March 2007 and
9 November 2007 alleged that N.A.L. and A.E.L., Jr. were dependent.
The petitions specifically alleged respondent-mother was “incapable
of providing for the proper care and supervision of the minor child”
due to respondent-mother’s “problems in controlling her anger out-
bursts; her significant tendency to be aggressive towards others,
including her child; and her lack of understanding of her prior neglect
of the minor child.” Additionally, respondent-mother’s psychological
assessment determined she has a Full Scale IQ score of 74—a score
well below average. Respondent-mother was also diagnosed as hav-
ing Personality Disorder NOS and Borderline Intellectual Function-
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ing. The trial court also found in its order terminating the parental
rights of respondent-mother that she “has significant mental health is-
sues which impact her ability to parent this child and meet his needs.”

Previously, a trial court was required to appoint a guardian ad
litem when the petition to terminate parental rights alleged grounds
existed to terminate parental rights under § 7B-1111(a)(6) (depend-
ency). In re J.D., 164 N.C. App. 176, 180, disc. rev. denied, 358 N.C.
732, 601 S.E.2d 531 (2004). Given the allegations made by DSS and the
diagnosis of respondent-mother, we believe the record indicates the
trial court should have “properly inquired into” respondent-mother’s
competency pursuant to N.C. Gen. Stat. § 1A-1, Rule 17 and deter-
mined whether respondent-mother was in need of a guardian ad
litem. Therefore, we must reverse the order of the trial court and
remand in accordance with this opinion for a hearing to determine
whether respondent-mother was in need of a guardian ad litem. By
this remand we do not hold the trial court abused its discretion and
erred by not appointing a guardian ad litem; however, based on the
facts of this case it appears the trial court abused its discretion by
failing to conduct an inquiry as to whether respondent-mother should
be appointed a guardian ad litem.

Respondent-father’s appeal

Termination of parental rights involves a two-step process. In re
Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001). At the
adjudicatory stage, “the petitioner has the burden of establishing by
clear and convincing evidence that at least one of the statutory
grounds listed in N.C. Gen. Stat. § 7B-1111 exists.” In re Anderson,
151 N.C. App. 94, 97, 564 S.E.2d 599, 602 (2002). “If the trial court
determines that grounds for termination exist, it proceeds to the dis-
positional stage, and must consider whether terminating parental
rights is in the best interests of the child.” Id. at 98, 564 S.E.2d at 602.
The trial court’s decision to terminate parental rights is reviewed
under an abuse of discretion standard. Id.

Grounds for Termination

[2] Respondent-father contends the trial court erred by terminating
his parental rights to N.A.L. and A.E.L., Jr. The trial court found three
grounds existed to terminate respondent-father’s parental rights.
Because we find that the trial court did not err by terminating
respondent-father’s parental rights on the basis of willfully leaving
the children in foster care for more than twelve months without mak-
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ing reasonable progress, we need not address the remaining grounds
for termination.2

Pursuant to N.C. Gen. Stat. § 7B-1111(a)(2), parental rights may
be terminated upon a finding that “the parent has willfully left the
juvenile in foster care or placement outside the home for more than
12 months without showing to the satisfaction of the court that rea-
sonable progress under the circumstances has been made in correct-
ing those conditions which led to the removal of the juvenile.” N.C.
Gen. Stat. § 7B-1111(a)(2) (2007). “Willfulness under this section is
less than willful abandonment, and does not require a finding of
fault.” In re Clark, 159 N.C. App. 75, 83-84, 582 S.E.2d 657, 662 (2003).
“Willfulness may be found where even though a parent has made
some attempt to regain custody of the child, the parent has failed to
show reasonable progress or a positive response to the diligent
efforts of DSS.” Id. (quotations omitted).

Here, although respondent-father had made some progress, at
the time of the termination hearing, respondent-father was unem-
ployed, had not maintained suitable housing for the children, and had
not participated in court-ordered anger management counseling.
Most significantly, respondent-father continued to allow A.E.L., Jr.
to be in the presence of his mother despite numerous orders by
the court prohibiting any contact between the mother and the chil-
dren. Respondent-father continued to rely on others for help with
A.E.L., Jr. while he was in his care. Respondent-father had not demon-
strated that he was able to care for one child without significant help
from others, much less two children, one of whom required special
medical care.

Although respondent-father argues the trial court was required to
find that he willfully left his children in foster care, we have consist-
ently held that the term “wilfulness” under G.S. 7B-1111(a)(2) is less
than willful abandonment. Clark, 159 N.C. App. at 83, 5682 S.E.2d at
662. This assignment of error is overruled.

Best Interest of the Children

[38] Respondent-father also argues the trial court erred by termi-
nating his parental rights because it was not in the best interest of
the children.

2. Where an appellate court determines there is at least one ground to support a
conclusion that parental rights should be terminated, it is unnecessary to address the
remaining grounds. See In re Greene, 152 N.C. App. 410, 416, 568 S.E.2d 634, 638
(2002).
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Once the trial court determines that grounds exist to terminate
parental rights, it proceeds to the dispositional stage and must deter-
mine whether termination is in the best interest of the children. I'n re
Anderson, 151 N.C. App. at 98, 564 S.E.2d at 602. In making this deter-
mination, the trial court shall consider:

(1) The age of the juvenile.
(2) The likelihood of adoption of the juvenile.

(3) Whether the termination of parental rights will aid in the
accomplishment of the permanent plan for the juvenile.

(4) The bond between the juvenile and the parent.

(56) The quality of the relationship between the juvenile and the
proposed adoptive parent, guardian, custodian, or other perma-
nent placement.

(6) Any relevant consideration.

N.C. Gen. Stat. § 7B-1110(a) (2007). The trial court’s determination of
the child’s best interest lies within its sound discretion and is
reviewed only for abuse of discretion. In re T.L.B., 167 N.C. App. 298,
301, 605 S.E.2d 249, 251 (2004).

In its dispositional order, the trial court found, as to N.A.L.,
that he was four years old and had been in the custody of DSS for
almost three years. He had been placed with a family for over a
year; he suffers from Nephrotic Syndrome which requires frequent
medical visits and a monitored diet; the child needed to be with a
family that understood and could care for his needs; respondent-
father was unable to do so and failed to demonstrate his understand-
ing of the child’s needs; the minor child was bonding well with his
placement family; little or no bond existed between respondent-
father and the child.

As to A.E.L., Jr., the trial court made the following findings: a
strong bond existed between respondent-father and the child; how-
ever, respondent-father did not demonstrate an understanding of the
needs of the child; respondent-father’s plan to care for the child con-
tinued to involve respondent-mother; the child had been in an out-of-
home placement for five months; his grades had improved and he was
participating in therapy on a regular basis; and the child was bonding
with his placement family. Most notably, the trial court found A.E.L.,
Jr. had changed remarkably since being placed with his current fam-
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ily. He was reading above grade level and was maintaining grades
of C and above.

Based on the above findings, we can not say the trial court
abused its discretion by determining it was in the best interest of the
children to terminate respondent-father’s parental rights.

Dispositional Order

[4] Finally, respondent-father argues the trial court erred by ceasing
reunification efforts with A.E.L., Jr. We disagree.

Pursuant to N.C. Gen. Stat. § 7B-1001(a)(5)(a), a party may appeal
from an order ceasing reunification efforts if:

1. A motion or petition to terminate the parent’s rights is heard
and granted.

2. The order terminating parental rights is appealed in a proper
and timely manner.

3. The order to cease reunification is assigned as an error in the
record on appeal of the termination of parental rights.

N.C. Gen. Stat. § 7B-1001(a)(5)(a) (2007). Here, after respondent-
father’s rights were terminated, he gave notice of appeal in open
court from the order of the trial court ceasing reunification efforts,
and assigned error to the order ceasing reunification efforts.
Therefore, respondent-father properly preserved this issue for
appeal. However, respondent-father has failed to cite any legal
authority in support of his argument. Therefore, this assignment of
error must be dismissed. See N.C. R. App. P. 28(b)(6) (2007).

For the foregoing reasons, the order of the trial court is affirmed
in part, and reversed and remanded in part.

AFFIRMED in part; REVERSED and REMANDED in part.

Judges JACKSON and ARROWOOD concur.
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DEBORAH HAMPTON BIRD, PLAINTIFF v. JAMES CALVIN BIRD, II, DEFENDANT

No. COA08-192

(Filed 7 October 2008)

1. Divorce— termination of alimony—cohabitation—sum-
mary judgment improper

The trial court erred by granting summary judgment for plain-
tiff wife on defendant husband’s motion to terminate alimony on
the basis of cohabitation because a genuine issue of material fact
was presented as to whether plaintiff and her boyfriend cohab-
ited where (1) a private investigator’s affidavit stated that during
her investigation, the boyfriend had been observed at plaintiff’s
house for a minimum of eleven consecutive nights; plaintiff and
her boyfriend were observed driving each other’s vehicles; the
boyfriend was observed moving furniture into plaintiff’s house,
walking plaintiff’s dog, parking in plaintiff’s garage, and carrying
groceries into plaintiff’s house; the boyfriend had been observed
letting workmen into and out of plaintiff’s house; and the
boyfriend’s house appeared neglected as though no one lived in
the house; (2) the boyfriend’s own affidavit established that he
had been romantically involved with plaintiff; he had spent the
night at her house on several occasions; he and plaintiff had
driven each other’s vehicles; they had traveled together and dined
out with their children; and he had given items of furniture to
plaintiff; and (3) assuming arguendo that the boyfriend’s affidavit
did not create a genuine issue of material fact on its own, when
considered in conjunction with the investigator’s affidavit, an
issue of fact was raised.

2. Rules of Civil Procedure— private investigator’s affidavit—
personal knowledge—use of passive tense in averments

The trial court did not err in an alimony termination case by
considering a private investigator’s affidavit even though plaintiff
contends it was largely inadmissible based on its failure to com-
ply with N.C.G.S. § 1A-1, Rule 56(e)’s requirement that affidavits
shall be made on personal knowledge when the investigator used
the passive tense in her averments because: (1) the averments
that she was a private investigator who was hired to investigate
plaintiff and her boyfriend made it reasonable to assume that the
investigator was the observer referenced in her averments; and
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(2) the investigator’s affidavit can be interpreted so as to comply
with Rule 56(e).

3. Evidence— hearsay—what plaintiff’s neighbor told
investigator

Although plaintiff properly asserted that a private investiga-
tor’s averment in an alimony case as to what she was told by
plaintiff’s neighbor was inadmissible hearsay, this averment was
not considered in the Court of Appeals’ analysis.

Judge JACKSON dissenting.

Appeal by Defendant from judgment entered 29 October 2007 by
Judge Joseph E. Turner in Guilford County District Court. Heard in
the Court of Appeals 27 August 2008.

Nix & Cecil, by Lee M. Cecil, for Plaintiff-Appellee.

Wyatt Early Harris Wheeler, LLP, by Arlene M. Reardon, for
Defendant-Appellant.

ARROWOOD, Judge.

Defendant (James Bird, II), appeals from summary judgment
entered in favor of Plaintiff (Deborah Bird). We reverse.

The parties met in 1978, when they were in high school. They
married in 1985 and had two children, boys born in 1994 and 1997.
They separated in January 2004, and in June 2004 Plaintiff filed an
action seeking child custody and support, alimony and post-separa-
tion support, and equitable distribution. In February 2006 the court
entered an order awarding Plaintiff alimony for fifteen years. The
judgment provided that Plaintiff’s right to alimony would be termi-
nated by, inter alia, Plaintiff’s cohabitation.

On 30 May 2007 Defendant filed a motion to terminate alimony,
on the grounds that Plaintiff had engaged in cohabitation with
Michael Scott Cooper (Cooper). In discovery, Defendant alleged that
Plaintiff and Cooper had an intimate, monogamous relationship; that
Cooper had moved furniture into Plaintiff’s house and had spent
many nights there; that they shared the use of their vehicles; and
that they dined out and traveled together with Cooper’s and Plain-
tiff’s minor children.

Plaintiff filed a motion for summary judgment on 6 September
2007, submitting Cooper’s affidavit in support of her motion. In his
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affidavit, Cooper denied cohabiting with Plaintiff and averred that
they had never held each other out to be husband and wife, joined
their finances, or contemplated moving in together. Defendant sub-
mitted the affidavit of Ann Cunningham in opposition to Plaintiff’s
summary judgment motion. Cunningham averred that she was a pri-
vate investigator hired to investigate Cooper and Plaintiff “to deter-
mine whether they cohabited.” Her affidavit stated further that
Cooper had been observed in various activities and situations with
Plaintiff. On 29 October 2007 the trial court entered an order granting
Plaintiff’s summary judgment motion. From this order Defendant has
timely appealed.

Standard of Review

“At the outset, we note that the standard of review on appeal
from summary judgment is whether there is any genuine issue of
material fact and whether the moving party is entitled to a judgment
as a matter of law. Further, the evidence presented by the parties
must be viewed in the light most favorable to the non-movant. The
court should grant summary judgment when ‘the pleadings, deposi-
tions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as
to any material fact and that any party is entitled to a judgment
as a matter of law.” N.C. Gen. Stat. § 1A-1, Rule 56(c)[(2007)]."”
Bruce-Terminix Co. v. Zurich Ins. Co., 130 N.C. App. 729, 733,
504 S.E.2d 574, 577 (1998) (citing Wilmington Star News v. New
Hanover Regional Medical Center, 125 N.C. App. 174, 178, 480 S.E.2d
53, 55 (1997)).

“It should be emphasized that in ruling on a motion for summary
judgment the court does not resolve issues of fact and must deny the
motion if there is any issue of genuine material fact.” Singleton v.
Stewart, 280 N.C. 460, 464, 186 S.E.2d 400, 403 (1972). “A genuine
issue of material fact has been defined as one in which ‘the facts
alleged are such as to constitute a legal defense or are of such nature
as to affect the result of the action, or if the resolution of the issue is
so essential that the party against whom it is resolved may not pre-
vail. . . . [A] genuine issue is one which can be maintained by sub-
stantial evidence.” ” Smith v. Smith, 65 N.C. App. 139, 142, 308 S.E.2d
504, 506 (1983) (quoting Zimmerman v. Hogg & Allen, PA., 286 N.C.
24, 29, 209 S.E.2d 795, 798 (1974)).

However, “[w]hen a motion for summary judgment is made and
supported as provided in this rule, an adverse party may not rest
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upon the mere allegations or denials of his pleading, but his response,
by affidavits or as otherwise provided in this rule, must set forth spe-
cific facts showing that there is a genuine issue for trial. If he does
not so respond, summary judgment, if appropriate, shall be entered
against him.” N.C. Gen. Stat. § 1A-1, Rule 56(e) (2007).

[1] Defendant argues that the trial court erred by entering sum-
mary judgment for Plaintiff, on the grounds that there are genuine
issues of material fact regarding whether Plaintiff and Cooper cohab-
ited. We agree.

Under N.C. Gen. Stat. § 50-16.9(b) (2007), cohabitation is defined
in pertinent part as follows:

As used in this subsection, cohabitation means the act of two
adults dwelling together continuously and habitually in a pri-
vate heterosexual relationship, even if this relationship is not
solemnized by marriage[.] . . . Cohabitation is evidenced by the
voluntary mutual assumption of those marital rights, duties, and
obligations which are usually manifested by married people,
and which include, but are not necessarily dependent on, sexual
relations. . . .

The issue on appeal is whether the record evidence shows a gen-
uine issue of material fact regarding the “voluntary mutual assump-
tion of those marital rights, duties, and obligations which are usually
manifested by married people, and which include, but are not neces-
sarily dependent on, sexual relations” by Cooper and Plaintiff.

As discussed above, Plaintiff submitted Cooper’s affidavit in sup-
port of her summary judgment motion. In his affidavit, Cooper admit-
ted that he and Plaintiff had been romantically involved, at times dat-
ing each other exclusively; that he “occasionally” spent the night at
Plaintiff’s house and “rarely” stayed more than one or two consecu-
tive nights; that Plaintiff and Cooper had traded vehicles on occasion;
that they had traveled together and dined out with their children; and
that he had moved items of furniture into Plaintiff’'s house. Cooper
also stated that some of his activities with Plaintiff were part of his
move from one house to another.

Defendant submitted the affidavit of investigator Ann
Cunningham, stating that, during her investigation, Cooper had been
observed at Plaintiff’s house “for a minimum of eleven (11) consecu-
tive nights”; that Plaintiff and Cooper were observed driving each
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other’s vehicles; that Cooper was observed moving furniture into
Plaintiff’s house, walking Plaintiff’s dog, parking in Plaintiff’s garage,
and carrying groceries into Plaintiff’s house; that Cooper had been
observed letting workmen into and out of Plaintiff’s house; and that
Cooper’s house in Hillsborough appeared neglected “as though no
one lived in the house.”

We conclude that the record evidence presents a genuine issue of
material fact regarding cohabitation by Plaintiff and Cooper. We have
considered the cases cited by both parties, particularly Craddock v.
Craddock, 188 N.C. App. 806, 656 S.E.2d 716 (2008); Oakley v. Oakley,
165 N.C. App. 859, 599 S.E.2d 925 (2004); and Rehm v. Rehm, 104 N.C.
App. 490, 409 S.E.2d 723 (1991). In these cases, this Court analyzed
the evidence of cohabitation in the context of a motion to terminate
spousal support based on the dependant spouse’s cohabitation. Long
v. Long, 160 N.C. App. 664, 588 S.E.2d 1 (2003), cited by the parties,
discusses the same issue. However, in Long this Court held that the
trial court’s findings of fact were insufficient. Accordingly, the Court
reversed and remanded for entry of adequate findings, rather than
assessing the existing findings of fact.

We have also considered cases, including I'n re Estate of Adamee,
291 N.C. 386, 230 S.E.2d 541 (1976); and Hand v. Hand, 46 N.C. App.
82, 264 S.E.2d 597 (1980), in which our appellate courts addressed the
type of evidence required to support a finding that a married couple
has reconciled after separating. Although these opinions include dis-
cussion of cohabitation, it is in a different factual context.

Our analysis of cases such as Craddock, Oakley, and Rehm
reveals that this Court has generally found certain evidence to be sig-
nificant. In all three cases there was evidence that the couple had a
romantic or sexual relationship that included at least one instance of
their spending the night together. However, in none of our appellate
cases has the Court held that the existence of a sexual relationship,
without more, was sufficient to show cohabitation. Rather, the Court
has looked for additional indicia of the “voluntary mutual assumption
of those marital rights, duties, and obligations which are usually man-
ifested by married people.” These have included evidence that the
couple shared in day-to-day activities and responsibilities. For exam-
ple, in Rehm, there was evidence that the couple spent up to five
nights a week together, and that at least twice they were seen kissing
goodbye in the morning, wearing different clothes from the night
before. On such evidence, this Court upheld the trial court’s finding
of cohabitation. On the other hand, in Oakley, there was evidence of
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a sexual dating relationship, but no evidence that the couple had
assumed responsibilities or habits typical of married people. In that
case, this Court upheld the trial court’s conclusion that the plaintiff
had not engaged in cohabitation.

We note that Long, Rehm, and Oakley were appeals from a trial
court’s ruling on the issue of cohabitation. “ ‘{W]hen the trial court
sits without a jury, the standard of review on appeal is whether
there was competent evidence to support the trial court’s findings
of fact and whether its conclusions of law were proper in light of
such facts.” ” Oakley, 165 N.C. App. at 861, 599 S.E.2d at 927 (quoting
Shear v. Stevens Building Co., 107 N.C. App. 154, 160, 418 S.E.2d
841, 845 (1992)).

Because the instant case is an appeal from entry of summary
judgment, the standard of review is significantly different. As dis-
cussed above, summary judgment is proper “only when all of the
materials filed in connection with the action make clear that there are
no factual questions to be resolved by the fact finder, and the movant
is entitled to a favorable judgment as a matter of law.” Brandt v.
Brandt, 92 N.C. App. 438, 441, 374 S.E.2d 663, 665 (1988) (citation
omitted). “In addition, because summary judgment is ‘a somewhat
drastic remedy, it must be used with due regard to its purposes and a
cautious observance of its requirements in order that no person shall
be deprived of a trial on a genuine disputed factual issue.” ” DeWitt v.
FEveready Battery Co., 355 N.C. 672, 682, 565 S.E.2d 140, 142 (2002)
(quoting Marcus Bros. Textiles v. Price Waterhouse, LLP, 350 N.C.
214, 220, 513 S.E.2d 320, 325 (1999) (internal quotations)).

Craddock, 188 N.C. App. 806, 656 S.E.2d 716, like the instant case,
was an appeal from entry of summary judgment on the issue of
cohabitation. In Craddock, defendant-husband sought termination of
his support obligation to plaintiff-wife, asserting that the plaintiff had
cohabited with her boyfriend. The trial court granted summary judg-
ment for plaintiff. Defendant appealed to this Court, which reversed,
holding that the evidence raised a genuine issue of material fact on
the issue of cohabitation.

The evidence in Craddock showed that the plaintiff and her
boyfriend had an exclusive relationship for almost five years; that
they ate together on the weekends, went to movies, traveled together
on overnight vacations, spent holidays together, and engaged in
monogamous sexual activity. In addition, plaintiff’s boyfriend worked
at plaintiff’s house and used her address on his website. There was
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other evidence that the two maintained separate residences, and had
not mingled their finances. This Court held that the evidence pre-
sented a genuine issue of material fact on the issue of cohabitation.
We reach the same conclusion in the instant case.

Cooper’s own affidavit establishes that he and Plaintiff had been
romantically involved; that he had spent the night at her house on
several occasions; that he and Plaintiff had driven each other’s ve-
hicles; that they had traveled together and dined out with their chil-
dren; and that he had given items of furniture to Plaintiff. It is
arguable that this evidence, standing alone, might give rise to an issue
of fact on cohabitation. However, assuming, arguendo, that Cooper’s
affidavit did not create a genuine issue of material fact on its own,
when considered in conjunction with Cunningham’s affidavit, an
issue of fact is clearly raised.

[2] Preliminarily, we address Plaintiff’s argument that Cunningham’s
affidavit was largely inadmissible. Plaintiff asserts that the affidavit
fails to comply with Rule 56(e), which provides in relevant part that
“affidavits shall be made on personal knowledge, shall set forth such
facts as would be admissible in evidence, and shall show affirma-
tively that the affiant is competent to testify to the matters stated
therein.” Plaintiff’s argument, that Cunningham’s affidavit fails to
show that its contents are based on personal knowledge, is supported
solely by Cunningham'’s use of the passive tense in her averments. For
example, Cunningham’s affidavit states that “[d]uring the investiga-
tion, Michael Scott Cooper was observed moving furniture” rather
than “I observed Michael Scott Cooper moving furniture.” On the
basis of this grammatical usage, Plaintiff asserts that, as a matter of
law, the affidavit fails to demonstrate the affiant’s personal knowl-
edge. We disagree.

This Court has held that “[a]lthough G.S. 1A-1, Rule 56(e) states
that affidavits in support of a motion for summary judgment must
have these elements, we do not interpret the rule to require that such
affidavits specifically state the elements as defendant suggests; it is
sufficient that the affidavits can be interpreted so as to comply upon
their faces.” Fuller v. Southland Corp., 57 N.C. App. 1, 5, 290 S.E.2d
764, 757 (1982) (citing Middleton v. Myers, 41 N.C. App. 543, 546, 255
S.E.2d 255, 256 (1979)). In the instant case, the introductory aver-
ments of Cunningham’s affidavit state that:

1. T am Ann W. Cunningham with Cunningham & Associates, a
private investigation firm.
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2. 1 am a member of the National Association of Investiga-
tive Services.

3. I was retained to investigate Michael Scott Cooper and
Deborah Hampton Bird to determine whether they cohabited.

4. Michael Scott Cooper was observed during the months of
February and March 2007.

Following these averments are a series of statements about Cooper
and Plaintiff, all employing the passive tense to state that Cooper
“was observed” in various activities and situations. Based on
Cunningham’s averments that she is a private investigator who was
hired to investigate Cooper and Plaintiff, it is reasonable to assume
that Cunningham was the observer referenced in her averments. We
conclude that her affidavit “can be interpreted so as to comply” with
Rule 56(e). Accordingly, the trial court did not err by considering
Cunningham’s affidavit.

[3] Plaintiff also argues that Cunningham’s averment as to what she
was told by Plaintiff’s neighbor was inadmissible hearsay. We agree,
and have not considered this averment in our analysis.

In her affidavit, Cunningham stated that during her investigation
Cooper had been observed at Plaintiff’s house “for a minimum of
eleven (11) consecutive nights.” A factfinder might reasonably inter-
pret this to mean that Cooper stayed overnight with Plaintiff for at
least eleven consecutive nights. Cunningham states further that
Plaintiff and Cooper drove each other’s vehicles and that Cooper
moved furniture into Plaintiff’s house, both of which Cooper admits.
She avers that Cooper was observed walking Plaintiff’s dog, parking
in Plaintiff’s garage, carrying groceries into Plaintiff’s house, and let-
ting workmen into and out of Plaintiff’s house. A factfinder might rea-
sonably find these to be among the “marital rights, duties, and obli-
gations which are usually manifested by married people[.]” In
addition, Cunningham reported that Cooper’s house in Hillsborough
appeared uninhabited.

“We emphasize that in a summary judgment proceeding, the fore-
cast of evidence and all reasonable inferences must be taken in the
light most favorable to the non-moving party.” Woodson v. Rowland,
329 N.C. 330, 344, 407 S.E.2d 222, 231 (1991) (citing Wilkes County
Vocational Workshop v. United Sleep, 321 N.C. 735, 365 S.E.2d 292
(1988)). “While we express no opinion as to whether this evidence, by
itself, would be sufficient to require an ultimate finding in [Defend-
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ant’s] favor, we do consider it sufficient to create an issue of fact for
the jury and to overcome a motion for [summary judgment].” Feibus
& Co. v. Construction Co., 301 N.C. 294, 305, 271 S.E.2d 385, 392
(1980). “[I]t is not the function of this Court, or the trial court for that
matter, to weigh conflicting evidence of record. Rather, in cases such
as this, when there are genuine issues of material fact that are legiti-
mately called into question, summary judgment should be denied and
the issue preserved for the [fact finder].” Howerton v. Arai Helmet,
Ltd., 368 N.C. 440, 471, 597 S.E.2d 674, 694 (2004).

For the reasons discussed above, we conclude that the trial court
erred and that its order for summary judgment must be

Reversed.
Judge BRYANT concurs.
Judge JACKSON dissents in a separate opinion.

JACKSON, Judge dissenting.

Because defendant’s affidavit is insufficient under North Carolina
General Statutes, section 1A-1, Rule 56(e), I respectfully dissent. I
would affirm the trial court’s entry of summary judgment in favor
of plaintiff.

In pertinent part, North Carolina General Statutes, section 1A-1,
Rule 56(e) requires that “[s]Jupporting and opposing affidavits shall be
made on personal knowledge, shall set forth such facts as would be
admissible in evidence, and shall show affirmatively that the affi-
ant is competent to testify to the matters stated therein.” N.C. Gen.
Stat. § 56(e) (2007) (emphasis added).

It long has been the rule that inadmissible material set forth in
affidavits should not be considered by the trial court when ruling on
a motion for summary judgment. See Borden, Inc. v. Brower, 17 N.C.
App. 249, 253, 193 S.E.2d 751, 7563, rev’'d on other grounds, 284 N.C.
54, 199 S.E.2d 414 (1973).

Ann Cunningham’s (“Cunningham”) affidavit states:

1. T am Ann W. Cunningham with Cunningham & Associates, a
private investigation firm.

2. I am a member of the National Association of Investiga-
tive Services.



132

IN THE COURT OF APPEALS

BIRD v. BIRD
[193 N.C. App. 123 (2008)]

3. I was retained to investigate Michael Scott Cooper and
Deborah Hampton Bird to determine whether they cohabited.

4. Michael Scott Cooper was observed during the months of
February and March, 2007.

5. During the investigation, Michael Scott Cooper was observed
at Deborah Hampton Bird’s residence for a minimum of eleven
(11) consecutive nights.

6. During the investigation, Michael Scott Cooper was observed
on numerous occasions driving the vehicle of Ms. Hampton Bird,
and she was observed driving his vehicle on numerous occasions.
He drove her vehicle to various places, including to his work. He
kept the vehicle away from her home for hours, and returned to
her home in business attire. She would transport her minor chil-
dren in his vehicle, use it to go to the grocery store and generally
use it as if it were her own.

7. During the investigation, Michael Scott Cooper was ob-
served moving furniture and boxes into the residence of Ms.
Hampton Bird.

8. During the investigation, Michael Scott Cooper’s residence in
Hillsborough, NC appeared as though no one lived in the house.
A rug had been rolled up in the middle of the living room floor,
and furniture seemed to be absent from the house. There were
two ceiling fans in boxes on the floor. A fine layer of dust could
be seen on the furniture and floor. The office in the house was
observed to be dusty. Plants in said residence appeared to be in
need of water.

9. At his residence in Hillsborough, the mail was piled up, one
stack behind another in his mailbox as if no one was regularly
checking the same.

10. At Michael Scott Cooper’s residence in Hillsborough, the
garbage had not been picked up. Additionally, there was no day-
to-day garbage present, which would include old food, used
toiletries, old mail, etc. An old pot from a plant had been dis-
carded, but there was no day-to-day garbage in said cans.

11. T interviewed William Kennedy, Jr., living at 6400 Spyglass
Road, Greensboro, NC 27410, a neighbor of Ms. Hampton Bird,
and he indicated that he believed that Mr. Cooper and Ms. Bird
were husband and wife, that the children present in the home
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were the children of Mr. Cooper and Ms. Bird and that they
had been in the house for months. Mr. Kennedy also indicated
that Mr. Cooper’s car is frequently in the garage and that he has
seen the four members of the family in and out of the house, yard
and driveway.

12. During the investigation, Michael Scott Cooper was observed
taking Deborah Hampton Bird to dinner. They were also observed
going to restaurants on numerous occasions as a family unit.

13. Michael Scott Cooper was observed to park, regularly, in
Deborah Hampton Bird’s garage.

14. Michael Scott Cooper was regularly observed assisting Ms.
Bird with chores such as walking the dog, taking care of the dog,
unloading the vehicle when she returned from trips, and assisting
her when she returned from the grocery store.

15. On at least one occasion, Michael Scott Cooper was observed
allowing workmen into the home of Ms. Bird when she was not
present. He remained in the home during the entire time the
workmen serviced the home and then he showed them out of
the house.

In averments numbered 1, 2, 3, and 11, Cunningham clearly
demonstrates her ability to establish facts and events of which she
has personal knowledge within the meaning of Rule 56(e). Averments
numbered 4 through 10 and 12 through 15, however, are conspicu-
ously passive and devoid of language demonstrating Cunningham’s
personal knowledge of relevant facts or events. Accordingly, and
especially in view of Cunningham'’s ability to attest properly to facts
within her personal knowledge, I cannot join the majority’s view that
it is reasonable to assume that Cunningham was the observer pas-
sively referenced in her averments.

The issue becomes whether the properly stated averments are
sufficient to show a genuine issue of material fact. I would hold that
they are not. Averments numbered 1 through 3 attest to Cunningham’s
personal knowledge of (1) her name; (2) her place of employment; (3)
her professional association; and (4) the purpose of her employment
in the case sub judice, but they are wholly insufficient to establish
any genuine issue of material fact. The only portion of averment num-
ber 11 that is properly admissible is that Cunningham “interviewed
William Kennedy, Jr., living at 6400 Spyglass Road, Greensboro, NC
27410, a neighbor of Ms. Hampton Bird . . . .” As with averments num-
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bered 1 through 3, this admissible portion of averment number 11 is
insufficient to establish a genuine issue of material fact.

Without admissible evidence set forth in defendant’s supporting
affidavit demonstrating a genuine issue of material fact, plaintiff’s
evidence essentially remained uncontested. North Carolina General
Statutes, section 1A-1, Rule 56(e) provides that

[w]hen a motion for summary judgment is made and supported as
provided in this rule, an adverse party may not rest upon the mere
allegations or denials of his pleading, but his response, by affi-
davits or as otherwise provided in this rule, must set forth spe-
cific facts showing that there is a genuine issue for trial. If he
does not so respond, summary judgment, if appropriate, shall be
entered against him.

N.C. Gen. Stat. § 1A-1, Rule 56(e) (2007). Accordingly, I would
affirm the trial court’s entry of summary judgment in plaintiff’s favor
because defendant failed to demonstrate that a genuine issue of ma-
terial fact exists.

STATE OF NORTH CAROLINA v. GEORGE TRUITT WALSTON, JR.

No. COA08-15
(Filed 7 October 2008)

1. Criminal Law— continuance—denial—drug dog handler
absent

The trial court did not err by not continuing a cocaine prose-
cution because a canine handler could not be present. Defendant
did not articulate any specific facts about which the officer would
testify and which would substantiate his defense.

2. Evidence— drug dog handler not present—testimony about
location of object
The trial court did not err by allowing an officer who was
not a canine handler but who was present at the scene to de-
scribe a dog’s location of something defendant had thrown
aside in a chase. Cases requiring a voir dire on the dog’s train-
ing and qualifications concern the identity of perpetrators; more-
over, the dog’s tracking in this case was within the witness’s per-
sonal knowledge.
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3. Evidence— drug dog alert—hearsay testimony—not plain
error

There was no plain error in a cocaine prosecution in the
admission of testimony relating an officer’'s statement about
where a dog gave an alert. Assuming the testimony was hearsay,
the other evidence in the case was sufficient for guilt.

4. Sentencing— drug trafficking—consecutive sentences

Sentences for cocaine trafficking were remanded where the
trial court mistakenly understood N.C.G.S. § 90-95(h)(6) to
require consecutive sentences for a defendant convicted of more
than one drug trafficking charge disposed of at the same sen-
tencing hearing.

Appeal by defendant from judgments entered 28 September 2007
by Judge Robert H. Hobgood in Wake County Superior Court. Heard
in the Court of Appeals 18 August 2008.

Roy Cooper, Attorney General, by Marc X. Sneed, Assistant
Attorney General, for the State.

Haral E. Carlin for defendant-appellant.

MARTIN, Chief Judge.

Defendant was convicted of trafficking in cocaine by possession
of more than 28 grams but less than 200 grams and conspiracy to traf-
fic in cocaine by possession of more than 28 grams but less than 200
grams. He was sentenced to two consecutive sentences, each with a
minimum term of 35 months and a maximum term of 42 months.
Defendant appeals from his conviction and sentence.

The evidence presented at trial tended to show that a man
called “Cane” was working as a confidential informant for the Raleigh
Police Department. On 28 July 2005, Cane contacted Pierre Estrella,
asking Estrella to find someone to sell him an ounce of cocaine.
Estrella called George Walston, Jr. (“defendant”), and they agreed to
meet at a park in Cary. While at the park, Estrella and defendant dis-
cussed selling the cocaine, and they planned to arrive together at a
location where they would meet Cane and where Estrella would
introduce Cane and defendant. The parties agreed to meet at a
Wendy’s restaurant on Trinity Road, near the RBC Center in Raleigh.
Detective L.T. Marshburn rode with Cane to Wendy’s and waited
about ten minutes before defendant and Estrella arrived in Estrella’s
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truck. When Estrella and defendant pulled into the Wendy’s parking
lot, Cane jumped into the truck. Cane gave a visual signal to Detective
Marshburn that cocaine was present in the truck.

Shortly thereafter, Raleigh police officers arrived with their lights
flashing. Estrella began to drive away but was stopped by the police.
As Estrella attempted to drive away, defendant exited the truck and
began running away from Wendy’s toward the RBC Center. Detective
Mark Quagliarello chased defendant, losing sight of him only briefly
as defendant ran through a wash pit area of a car wash that was about
ten to fifteen feet long, and maintained sight of him thereafter until he
was apprehended. Detective Quagliarello chased defendant into a
gulley and, from about ten feet away, observed defendant use his
right hand to throw to the ground a plastic bag containing something.
Then defendant fell, and police apprehended him. The police called a
canine unit to search the gulley, and canine agent “Axe,” accompa-
nied by canine handler Sergeant P.T. Medlin, performed an article
search of the area where defendant had been running and found a
plastic bag containing 30.6 grams of cocaine.

At trial, defendant testified that on 28 July 2005 he was riding
with Estrella to Estrella’s house to watch a basketball game when
Estrella pulled up to Wendy’s, made a phone call to a man called
“Tweet,” and told Tweet to bring an ounce of cocaine because a man
was there with the money. Realizing that a drug transaction was
about to occur, defendant exited the vehicle and began to run away
from the scene. After he was out of the vehicle, defendant looked up
and saw a car coming straight at him, and defendant ran through a
nearby car wash to avoid the car. Defendant continued to run across
Trinity Road toward Edwards Mill Road through high grass but on flat
land. Before he arrived at the intersection, he saw police running
towards him, and he lay on the ground so the police would not think
he had a gun. At that time, police apprehended defendant.

Defendant was arrested and charged with trafficking in cocaine
by possession of more than 28 grams but less than 200 grams and con-
spiracy to traffic in cocaine by possession of more than 28 grams but
less than 200 grams. The case was set for trial a number of times but
was not reached on the calendar until 26 September 2007. Defense
counsel was notified on 25 September that the case would be heard
the next day, and she immediately contacted the Raleigh Police
Department to find out if Sergeant Medlin was available for the trial.
Sergeant Medlin was in Maryland for training during the week when
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trial was scheduled and could not appear and testify. Defendant
moved to continue the trial until Sergeant Medlin could appear, ar-
guing that he was a material witness. The court denied defend-
ant’s motion, and defendant was tried by a jury and convicted on
both charges.

L

[1] Defendant first argues that the trial court committed reversible
and prejudicial error by denying his motion to continue the trial in
order to secure the attendance and testimony of Sergeant Medlin as a
necessary and material witness for the defense, in violation of the
Sixth and Fourteenth Amendments to the United States Constitution
and Article I, Sections 19 and 23 of the North Carolina Constitution.

Although a motion for a continuance is ordinarily addressed
to the discretion of the trial judge and is reviewable only upon a
showing of an abuse of discretion, when the motion is based on a
constitutional right the ruling of the trial judge is reviewable on
appeal as a question of law.

State v. Maher, 305 N.C. 544, 547, 290 S.E.2d 694, 696 (1982). “The
denial of a motion to continue, even when the motion raises a consti-
tutional issue, is grounds for a new trial . . . upon a showing by the
defendant that the denial was erroneous and also that his case was
prejudiced as a result of the error.” State v. Branch, 306 N.C. 101, 104,
291 S.E.2d 653, 656 (1982).

Under the Sixth Amendment of the United States Constitution,
applicable to the states through the Fourteenth Amendment, “[i]n all
criminal prosecutions the accused shall enjoy the right . . . to have
compulsory process for obtaining witnesses in his favor.” U.S. Const.
amend. VI. The Sixth Amendment guarantees “ ‘. . . in plain terms the
right to present a defense’ ”; therefore, “[a] continuance in a criminal
trial essentially involves a question of procedural due process.
Implicitly, the courts balance the private interest that will be affected
and the risk of erroneous deprivation of that interest through the pro-
cedures used against the government interest in fiscal and adminis-
trative efficiency.” State v. Roper, 328 N.C. 337, 349, 402 S.E.2d 600,
607, cert. dented, 502 U.S. 902, 116 L. Ed. 2d 232 (1991) (quoting
Washington v. Texas, 388 U.S. 14, 19, 18 L. Ed. 2d 1019, 1023 (1967)).

Article I, Sections 19 and 23 of the North Carolina Constitution
also guarantee defendant a right to due process, stating “[i]n all crim-
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inal prosecutions, every person charged with crime has the right . . .
to confront the accusers and witnesses with other testimony,” N.C.
Const. art. I, § 23, and “[n]o person shall be taken, imprisoned, or dis-
seized of his freehold, liberties, or privileges, or outlawed, or exiled,
or in any manner deprived of his life, liberty, or property, but by the
law of the land.” N.C. Const. art. I, § 19.

In examining the denial of a motion for a continuance for
constitutional error, North Carolina case law, like its federal
counterpart, implicitly balances the individual interest and the
risk of an erroneous deprivation of that interest in light of the
procedure being used against the State’s interest in fiscal and
administrative efficiency.

Roper, 328 N.C. at 352, 402 S.E.2d at 608. In balancing these in-
terests, “[c]Jourts have discussed numerous factors which are
weighed to determine whether the failure to grant a continuance rises
to constitutional dimensions. Of particular importance are the
reasons for the requested continuance presented to the trial judge
at the time the request is denied.” Id. at 349, 402 S.E.2d at 607
(emphasis added).

In the present case, defendant argued to the trial court that
Sergeant Medlin was a necessary and material witness because he
could testify (1) about the route the dog took in order to find the
drugs, (2) about how the drugs were recovered, (3) that the canine
officers train the dogs in the area where the drugs were located, (4)
that the area where the drugs were located was a well-known area for
drug activity, and (5) whether or not it was likely the drugs came from
defendant. Although defendant now argues that Sergeant Medlin’s
testimony would have supported his defense that the drugs were not
his, the information presented to the trial court was insufficient to
substantiate this argument. Specifically, defendant argued that
Sergeant Medlin could testify about the route the dog took in order to
find the drugs and how the drugs were recovered. Such a general
description of the expected testimony does not necessarily show any
connection to defendant’s defense. Defendant also argued that
Sergeant Medlin could testify that canine training is conducted in
the area near the RBC Center where defendant was apprehended.
Without a more specific description of how this information would
substantiate his defense, defendant has not shown that this evi-
dence is material to his case. As for defendant’s contention that
the area was well-known for drug activity, Detective Marshburn
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was competent to testify about the matter and in fact testified that
in his experience the area was not well-known for drug activity.

Ultimately, defendant argued that Sergeant Medlin could testify
as to “whether or not . . . it was likely these drugs actually came from
[defendant].” This description of the expected testimony clearly
equivocates as to whether the drugs likely came from defendant. By
contrast, defendant did not state that Sergeant Medlin had any infor-
mation to show that it was likely the drugs did not come from defend-
ant. Since defendant did not articulate any specific facts about which
Sergeant Medlin would testify and which would substantiate defend-
ant’s defense, we cannot assume that Sergeant Medlin would have
testified that the drugs likely did not come from defendant. Although
defendant presented the trial court with a description of evidence
that likely would have been relevant to the case, he did not describe
any evidence in sufficient detail to demonstrate that the lack of such
evidence would materially prejudice his case. Where “defendant has
failed to demonstrate he suffered material prejudice by the denial of
his motion[] to continue,” the trial court did not err in denying the
motion to continue. State v. Morgan, 359 N.C. 131, 145, 604 S.E.2d
886, 895 (2004), cert. denied, 546 U.S. 830, 163 L. Ed. 2d 79 (2005).

IL.

[2] Defendant next argues the trial court committed reversible error
by overruling defendant’s objection and allowing Detective
Marshburn’s testimony regarding Axe’s tracking of defendant be-
cause Detective Marshburn did not produce the requisite qualifica-
tions of the dog. Defendant cites the requirements for admitting the
actions of tracking dogs into evidence as recognized by this Court,
including: (1) the dog must possess “acuteness of scent and power
of discrimination,” having been “accustomed and trained to pursue
the human track”; (2) the dog must have experience and have been
found reliable in pursuit; and (3) “in the particular case [the dog
was]| put on the trail of the guilty party, which was pursued and fol-
lowed under such circumstances and in such way as to afford sub-
stantial assurance, or permit a reasonable inference, of identifica-
tion.” State v. Green, 76 N.C. App. 642, 644, 334 S.E.2d 263, 265,
disc. review denied, 315 N.C. 187, 340 S.E.2d 751 (1985). Defendant
also cites other cases where unknown fleeing perpetrators were pur-
sued and tracked by a dog, identified by the dog, and arrested by
police. State v. Irick, 291 N.C. 480, 496, 231 S.E.2d 833, 844 (1977)
(dog tracked defendant from a “blind scent because, at the time,
the police had no suspects in the . . . burglary”); State v. McLeod, 196
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N.C. 542, 543, 546, 146 S.E. 409, 410, 411 (1929) (dogs tracked defend-
ant from the scene of the crime, but “the action of the bloodhounds
was such as to afford no reasonable inference of the identity of the
prisoner as the guilty party”).

In the line of cases cited by defendant, evidence of the tracking
dog’s action was admitted to prove the identity of the perpetrators.
To this end, courts require a voir dire proceeding on the dog’s cre-
dentials and training. See Irick, 291 N.C. at 495, 231 S.E.2d at 843.
However, these case are clearly distinguishable from the instant case
because Axe’s tracking abilities were not used to identify defendant.
Rather, Axe’s tracking abilities were used to quickly locate the item
Officer Quagliarello observed defendant throw in the gulley.

Furthermore, Detective Marshburn’s testimony of Axe’s tracking
was admissible as a matter about which he had personal knowledge.
See N.C. Gen. Stat. § 8C-1, Rule 602 (2007) (stating that in order for a
witness to testify to a matter, he must have personal knowledge of
the matter). Accordingly, the trial court did not err in admitting
Detective Marshburn’s testimony about Axe’s tracking.

I1I.

[3] Defendant next argues the trial court committed plain error by
allowing Detective Marshburn to testify as to Sergeant Medlin’s state-
ment about where the dog gave the alert for cocaine. He contends
such testimony was inadmissable hearsay. “In criminal cases, a ques-
tion which was not preserved by objection noted at trial and which is
not deemed preserved by rule or law without any such action, never-
theless may be made the basis of an assignment of error where the
judicial action questioned is specifically and distinctly contended to
amount to plain error.” N.C.R. App. P. 10(c)(4) (2008). Plain error is
error “so fundamental as to amount to a miscarriage of justice or
which probably resulted in the jury reaching a different verdict than
it otherwise would have reached.” State v. Bagley, 321 N.C. 201, 213,
362 S.E.2d 244, 251 (1987), cert. denied, 485 U.S. 1036, 99 L. Ed. 2d
912 (1988).

Assuming arguendo that Detective Marshburn’s testimony
regarding Sergeant Medlin’s statements leading to Detective
Marshburn’s discovery of the cocaine constituted hearsay, its ad-
mission is plain error only if the jury probably would have reached a
different verdict had this evidence been excluded. Id. Other evidence
presented at trial showed that prior to the defendant’s arrival at
Wendy’s, defendant met with Estrella and discussed selling cocaine.
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Defendant accompanied Estrella to sell cocaine and attempted to
flee when police arrived and pursued him. Officer Quagliarello
observed defendant throw an object on the ground while he was
about ten feet away from defendant, and police recovered a plastic
bag containing 30.6 grams of cocaine after searching the area. This
evidence, even without Detective Marshburn’s testimony of Ser-
geant Medlin’s statements about the area where the dog alerted, was
sufficient for the jury to find defendant guilty on the charges of
both trafficking in cocaine by possession and conspiracy to traffic.
Therefore, the trial court did not commit plain error in admitting
Detective Marshburn’s testimony.

Iv.

[4] Finally, defendant argues the trial court committed reversible
error by sentencing defendant to consecutive active terms of impris-
onment under the mistaken impression that N.C.G.S. § 90-95(h)(6)
required consecutive sentences for a defendant convicted of more
than one drug trafficking charge at the same sentencing hearing.

The applicable statutes requires “[s]entences imposed pursu-
ant to this subsection shall run consecutively with and shall com-
mence at the expiration of any sentence being served by the person
sentenced hereunder.” N.C.G.S. § 90-95(h)(6) (2007). Among the
crimes covered in subsection (h) is “trafficking in cocaine.” N.C.G.S.
§ 90-95(h)(3). This Court has held that N.C.G.S. § 90-95(h)(6) “does
not require consecutive sentencing for two . . . offenses disposed of
in the same proceeding.” State v. Bozeman, 115 N.C. App. 658, 662-63,
446 S.E.2d 140, 143 (1994).

Normally, sentencing rests in the trial court’s discretion, and:

A judgment will not be disturbed because of sentencing proce-
dures unless there is a showing of abuse of discretion, procedural
conduct prejudicial to defendant, circumstances which manifest
inherent unfairness and injustice, or conduct which offends the
public sense of fair play.

State v. Pope, 257 N.C. 326, 335, 126 S.E.2d 126, 133 (1962). However,
a court’s mistaken interpretation that a statute limits its discretion is
cause to vacate the sentence and remand for resentencing. State v.
Crain, 73 N.C. App. 269, 271, 326 S.E.2d 120, 122 (1985).

In the present case, during the sentencing phase of the trial, the
court stated: “Going to General Statute 90-95h, subsection six, sen-
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tence is imposed pursuant to this subsection shall run consecutively.”
Conspicuously absent from the court’s statement of the law is the
remainder of the language in subsection (h)(6) stating, “consecutively
with . . . any sentence being served by the person sentenced hereun-
der.” N.C.G.S. § 90-95 (h)(6). In determining what the court meant
when it recited only the portion of the statute that said sentences
“shall run consecutively,” we consider that “ordinarily, the word
‘must’ and the word ‘shall,’ in a statute, are deemed to indicate a leg-
islative intent to make the provision of the statute mandatory.” State
v. House, 295 N.C. 189, 203, 244 S.E.2d 654, 662 (1978). We can only
conclude, based on the court’s statement during sentencing, that the
court incorrectly understood the statute as mandating consecutive
sentences for offenses disposed of in the same proceeding. Thus, we
must remand for a new sentencing hearing.

No error, remanded for resentencing.

Judges WYNN and HUNTER concur.

MICHAEL HARRIS anp LOUISE HARRIS, PLAINTIFFS v. RICHARD STEWART,
BARBARA STEWART, anp YORK SIMPSON UNDERWOOD, L.L.C., DEFENDANTS

No. COA07-1174
(Filed 7 October 2008)

1. Real Property— reasonable time to perform rule—fail-
ure to include time of essence provision—appraisal not
completed by date specified in contract—pre-closing
conditions

The trial court did not err in a case arising out of a contract
for the sale of real property by ordering plaintiffs’ earnest money
deposit plus any accrued interest held in escrow be refunded to
plaintiffs even though defendants contend plaintiffs did not have
an option to terminate the pertinent contract under Section 13(f)
since an appraisal was not completed on or before 15 December
2005 as required in the contract because: (1) there is a well-
settled exception that the reasonable time to perform rule applies
to contracts for the sale of real property in the absence of a “time
is of the essence” provision, and the dates stated in an offer to
purchase and contract serve only as guidelines without being
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binding on the parties; (2) although the reasonable time to per-
form rule has generally arisen in the context of missed closing
dates, our Supreme Court has stated that this rule also applies to
the performance of pre-closing conditions; (3) in the instant case
the appraisal contingency specified a 15 December 2005 deadline,
but did not contain a time is of the essence provision applicable
to such date, nor is there any evidence demonstrating an issue of
fact as to whether time was of the essence with respect to this
date, thus making the reasonable time to perform rule applicable;
(4) the reason plaintiffs failed to meet Section 13(f)’s 15 De-
cember 2005 deadline was that the appraiser waited until 20
December 2005 to sign and deliver the appraisal report to the
bank, and there was no evidence that plaintiffs delayed or tarried
in the completion of the contract; and (5) plaintiffs’ five-day delay
in completing the appraisal was reasonable as a matter of law.

2. Real Property— option to terminate contract—buyers’ fail-
ure to directly arrange or pay for appraisal

The trial court did not err in a case arising out of a contract
for the sale of real property by concluding plaintiff buyers had
the option to terminate the contract under Section 13(f) even
though plaintiffs did not directly arrange or pay for the appraisal
because: (1) the express terms of Section 13(f) provided that the
buyers shall arrange to have the appraisal completed, and there
was no language in this clause indicating that the buyers must
personally hire the appraiser or directly arrange the appraisal for
such appraisal to satisfy the conditions of the clause; (2) there
was no legal significance to the fact that the appraisal was
arranged through the buyers’ lender rather than by the buyers
personally; (3) defendants produced no evidence for their pro-
position that plaintiffs did not pay for the appraisal, and it can
reasonably be inferred that the cost of the appraisal was either
taxed to plaintiffs through their application fees or that the cost
would later be charged to plaintiffs at closing by their lender;
and (4) assuming arguendo there was a genuine issue of fact as
to whether the lender paid for the appraisal, this fact was imma-
terial since an appraisal is no less valid simply based on the fact
a third party absorbs the cost of such service.

Appeal by defendants from order entered 23 April 2007 by Judge
Abraham Penn Jones in Orange County Superior Court. Heard in the
Court of Appeals 6 March 2008.



144 IN THE COURT OF APPEALS

HARRIS v. STEWART
[193 N.C. App. 142 (2008)]

Bagwell, Holt, Smith, Tillman & Jones, PA., by Nathaniel C.
Smith, John G. Miskey, IV, and Christopher A. Crowson, for
plaintiff appellees.

Ragsdale Liggett PLLC, by George R. Ragsdale, Robert J.
Ramseur, Jr., and Ashley Huffstetler Campbell, for defendant
appellants.

Martin & Gifford, PLLC, by G. Wilson Martin, Jv., for N.C.
Association of Realtors, Inc., amicus curiae.

McCULLOUGH, Judge.

This appeal arises from a dispute concerning a contract for the
sale and purchase of certain real property located in Chapel Hill.
Defendants, Richard and Barbara Stewart, appeal from the entry of
summary judgment in favor of plaintiffs, Michael and Louise Harris,
ordering that plaintiffs’ earnest money deposit, plus any accrued
interest held in escrow by York Simpson Underwood, L.L.C. (“York
Simpson Underwood”) be refunded to plaintiffs. For the reasons
stated herein, we affirm.

The relevant facts are as follows: On 11 November 2005, plain-
tiffs, as buyers, executed an Offer to Purchase and Contract (“the
Contract”) defendants’ residence (“the Stewart property”) located at
7601 Talbryn Way in Chapel Hill for $2,100,000. Shortly thereafter,
plaintiffs mailed to York Simpson Underwood, defendants’ escrow
agent, the signed Contract and $40,000 in earnest money to be held
in escrow. On 17 November 2005, defendants, as sellers, executed
the Contract.

Section 13(f) of the Contract provided the following appraisal
contingency clause:

The property must appraise at a value equal to or exceeding the
purchase price or, at the option of the Buyer, the contract may be
terminated and all earnest monies shall be refunded to the Buyer.
If this contract is not subject to a financing contingency requiring
an appraisal, Buyer shall arrange to have the appraisal completed
on or before December 15, 2005. The cost of the appraisal shall be
borne by Buyer.

Although the Contract was not contingent on plaintiffs obtaining
financing, plaintiffs applied for a loan with Wachovia Mortgage Com-
pany (“Wachovia”). Wachovia, by and through Fidelity Residential
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Services, retained Arthur Dec of Dec Appraisal Service to perform
an appraisal of the property. On or about 13 December 2005, Arthur
Dec (“Mr. Dec”) of Dec Appraisal Service sent Wachovia a letter,
stating that he had appraised the Stewart property. The Appraisal
Report (“the Dec Appraisal”) lists 12 December 2005 as the effective
date of the appraisal; however, Mr. Dec did not sign, seal, and deliver
this report to Wachovia until 20 December 2005. Thus, the Dec
Appraisal was not fully completed until 20 December 2005. Mr. Dec
valued the Stewart property at $1,900,000, which was $200,000 less
than the purchase price.

On 20 December 2005, plaintiffs received the Dec Appraisal
report via email. That same day, plaintiffs mailed defendants a copy
of the Dec Appraisal and a letter, stating that plaintiffs wished to ter-
minate the Contract pursuant to the appraisal contingency clause in
Section 13(f) of the Contract. The letter also requested that the
$40,000 earnest money be refunded.

Defendants did not refund the $40,000 earnest money deposit. On
13 March 2006, plaintiffs filed suit against defendants and York
Simpson Underwood, seeking entry of a judgment, declaring that the
Contract had been terminated as a matter of law and ordering that
defendant York Simpson Underwood release all escrow funds to
plaintiffs. On 12 May 2006, defendants filed counterclaims for breach
of contract and specific performance. Defendants maintained that
they attended the closing ready, willing, and able to close, and that
plaintiffs forfeited their earnest money deposit by refusing to close.
Defendants contended that they were entitled to recover the differ-
ence between the Contract price and the fair market value of the
Stewart property at the time of the breach, plus interest, consequen-
tial damages, and the forfeited earnest money deposit.

On 12 January 2007, defendants sold the Stewart property for
$1,800,000, $300,000 less than the purchase price under the Contract.
On 7 March 2007 and 9 March 2007, respectively, plaintiffs and
defendants filed cross motions for summary judgment. These
motions were heard on 26 March 2007.

On 23 April 2007, the trial court entered a judgment, granting
plaintiffs’ motion for summary judgment, denying defendants’ motion
for summary judgment, and declaring that “Plaintiffs properly termi-
nated the contract for cause on December 20, 2005[, and] [p]laintiffs
are entitled to a refund of the $40,000.00 in escrow money . . . plus any
interest accrued thereon[.]” From this judgment, defendants appeal.
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Summary judgment is to be granted “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the
affidavits, if any, show there is no genuine issue as to any material
fact and that any party is entitled to a judgment as a matter of law.”
N.C. Gen. Stat. § 1A-1, Rule 56(c) (2007). The party moving for
summary judgment has the burden of showing that no material issue
of fact exists. Lexington State Bank v. Miller, 137 N.C. App. 748, 751,
529 S.E.2d 454, 455-56, disc. review denied, 352 N.C. 589, 544 S.E.2d
781 (2000). Once the moving party has met its burden, “the nonmov-
ing party may not rely on the mere allegations and denials in his
pleadings but must by affidavit, or other means provided in the
Rules, set forth specific facts showing a genuine issue of fact for
the jury; otherwise, ‘summary judgment, if appropriate, shall be
entered against [the nonmoving party].” ” In re Will of McCauley, 356
N.C. 91, 101, 565 S.E.2d 88, 95 (2002) (quoting N.C. Gen. Stat. § 1A-1,
Rule 56(e)).

I. Reasonable Time to Perform Rule

[1] Defendants first contend that plaintiffs did not have an option to
terminate the Contract pursuant to Section 13(f) of the Contract
because the Dec Appraisal was not completed on or before 15
December 2005. Because we conclude that the reasonable time to
perform rule applies to the pre-closing act at issue, we disagree.

As a general rule, the language of a contract should be interpreted
as written. Kroger Ltd. P’ship v. Guastello, 177 N.C. App. 386, 390,
628 S.E.2d 841, 844 (2006); however, there is a well-settled exception,
the “reasonable time to perform rule,” that applies to contracts for
the sale of real property. With respect to these realty sales contracts,
it has long been held that in the absence of a “time is of the essence”
provision, time is not of the essence, the dates stated in an offer to
purchase and contract agreement serve only as guidelines, and such
dates are not binding on the parties. Douglass v. Brooks, 242 N.C. 178,
185, 87 S.E.2d 258, 263 (1955) (distinguishing an option contract, in
which time is always of the essence, from a sales contract, in which
time is not of the essence in the absence of language to that effect).

Although the “reasonable time to perform” rule has generally
arisen in the context of missed closing dates, our Supreme Court
has stated that this rule also applies to the performance of pre-
closing conditions:!

1. A condition precedent is a fact or event that must exist or occur before there
is a right to immediate performance. Cox v. Funk, 42 N.C. App. 32, 34, 255 S.E.2d 600,
601 (1979).
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If the condition precedent were of crucial import to either
or both parties and needed to be fulfilled by a certain date,
other than that set for closing, [1] a separate date should
have been explicitly included to govern the condition
precedent, along with [2] a separate time-is-of-the-essence
provision if necessary. It would then have been clear that this
particular condition, separate from the act of closing, must be
strictly performed by a different date.

Fletcher v. Jones, 314 N.C. 389, 393 n.1, 333 S.E.2d 731, 734 n.1 (1985)
(emphasis added).

In Gaskill v. Jennette Enters., Inc., 147 N.C. App. 138, 141, 554
S.E.2d 10, 11 (2001), disc. review denied, 355 N.C. 211, 559 S.E.2d 801
(2002), a contract for the sale of real property was subject to the con-
dition that the buyer obtain financing by a certain date. The contract
contained a time is of the essence provision at the end of the con-
tract, but it was ambiguous as to whether this provision was intended
to apply to the deadline for the financing contingency or if it was only
intended to apply to the date of closing. Id. at 139, 5564 S.E.2d at 11.
The buyer obtained a loan commitment after the deadline specified
for the financing contingency, but prior to the date specified for clos-
ing. Id. at 139, 5564 S.E.2d at 12. The seller thereafter refused to close.
Id. The buyer sued for specific performance, and the trial court
entered summary judgment in favor of the seller. Id. at 140, 554
S.E.2d at 12. In light of the Fletcher footnote above, this Court
reversed. Id. at 142, 554 S.E.2d at 13. We reasoned that the trial court
could not hold as a matter of law that time was of the essence with
respect to the pre-closing deadline where it was ambiguous whether
the time is of the essence language applied to the pre-closing condi-
tion. Id. Thus, implicit in our holding is the proposition that in the
absence of a clear time is of the essence provision, the reasonable
time to perform rule applies to pre-closing conditions, even where an
express deadline for the pre-closing condition is provided. See id.; see
also Wolfe v. Villines, 169 N.C. App. 483, 489, 610 S.E.2d 754, 759
(2005) (“As time was not of the essence in the contract, the failure to
complete the required survey and close by 31 January 2002 does not
vitiate the contract. The question rather is one of the reasonableness
of the time to complete the contract.”).

Here, the appraisal contingency specified a 15 December 2005
deadline, but did not contain a time is of the essence provision appli-
cable to such date nor is there any evidence demonstrating an issue
of fact as to whether time was of the essence with respect to this
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date. Therefore, the reasonable time to perform rule is applicable to
this pre-closing condition.

Having decided that plaintiffs had a reasonable time from 15
December 2005 to arrange an appraisal of the Stewart property, we
must determine whether the trial court properly concluded that the
five-day delay in this case was “reasonable” as a matter of law.
“[D]etermination of ‘reasonable time’ is generally a mixed question of
law and fact and thus for the jury[.]” Yancey v. Watkins, 17 N.C. App.
515, 520, 195 S.E.2d 89, 93, cert. denied, 283 N.C. 394, 196 S.E.2d 277
(1973). “[T]here are[,] [however,] cases which hold that when facts
are simple and admitted and only one inference can be drawn, the
determination of ‘reasonable time’ is a question of law.” Id. (em-
phasis omitted).

For instance, in Wolfe, we held that a trial court properly con-
cluded that a delay of three weeks in completing a survey was rea-
sonable as a matter of law where there was no evidence that the
plaintiff “delayed or tarried” in the completion of the contract. Wolfe,
169 N.C. App. at 489, 610 S.E.2d at 759. In the instant case, plaintiffs
arranged for Mr. Dec to inspect the Stewart property on 12 December
2005. Likewise, the effective date listed on the Dec Appraisal is 12
December 2005. The reason that plaintiffs failed to meet Section
13(f)’s 15 December 2005 deadline was that Mr. Dec waited until 20
December 2005 to sign and deliver the appraisal report to Wachovia.
There is no evidence that plaintiffs “delayed or tarried” in the com-
pletion of the Contract. Given our decision in Wolfe that the three-
week delay in completing the survey was reasonable as a matter of
law, it is clear that the trial court properly concluded then that the
mere five-day delay in completing the appraisal was reasonable as a
matter of law in this case. Thus, defendants’ argument that plaintiffs
did not have an option to terminate the Contract pursuant to Section
13(f) because the Dec Appraisal was not completed until 20
December 2005 is without merit.

II. Arrangement of Appraisal

[2] Next, defendants contend that plaintiffs did not have an option to
terminate the Contract pursuant to Section 13(f) because plaintiffs
did not directly arrange for the Dec Appraisal or pay for such
appraisal. We disagree.

Conditions precedent are not favored by the law. Craftique, Inc.
v. Stevens and Co., Inc., 321 N.C. 564, 566, 364 S.E.2d 129, 131 (1988).
As such, the provisions of a contract will not be construed as condi-
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tions precedent in the absence of language clearly requiring such con-
struction. In re Foreclosure of Goforth Properties, Inc., 334 N.C. 369,
375-76, 432 S.E.2d 855, 859 (1993).

Here, the express terms of Section 13(f) simply provide, “[bJuyer
shall arrange to have the appraisal completed[.]” There is no language
in this clause indicating that the buyer must personally hire the
appraiser or directly arrange the appraisal for such appraisal to sat-
isfy the conditions of the clause. Absent an express term in Section
13(f), requiring that the buyer personally or directly hire the
appraiser as a condition precedent, we attach no legal significance to
the fact that the Dec Appraisal was arranged through the buyer’s
lender rather than by the buyer personally. Likewise, defendants do
not cite case law from any jurisdiction to support their contention
that an appraisal obtained by a lender does not suffice for the pur-
poses of an appraisal contingency clause.

Next, Section 13(f) of the Contract, provides “[t]he cost of ap-
praisal shall be borne by Buyer.” Defendants contend on appeal that
plaintiffs did not “arrange” the Dec Appraisal because they did not
pay for such appraisal. Defendants have produced no evidence in
support of this proposition. The evidence of record shows that plain-
tiffs applied for a mortgage with Wachovia, and as part of the loan
application process, Wachovia arranged for the Dec Appraisal. It can
reasonably be inferred then that the cost of the appraisal was either
taxed to plaintiffs through their application fees or that the cost
would later be charged to plaintiffs at closing.

However, assuming arguendo that there is a genuine issue of fact
as to whether Wachovia paid for the Dec Appraisal, this fact is imma-
terial to our analysis. Given that an appraisal is no less valid simply
because a third party absorbs the cost of such service, the only logi-
cal reading of the cost allocation provision of Section 13(f) is that it
was intended to allocate the cost of the appraisal, if any, as between
the buyer and seller. Thus, as long as some party other than the seller
paid for the Dec Appraisal, the fact that a third party paid for the
appraisal is immaterial to the Contract. If, in fact, Wachovia absorbed
the cost of the Dec Appraisal, then there is simply no cost to be allo-
cated to the buyer for purposes of the cost allocation provision of
Section 13(f). Any other reading of this cost provision would defy
common sense.

Thus, defendants’ contention that plaintiffs did not have an
option to terminate the Contract pursuant to Section 13(f) because
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plaintiffs did not personally arrange the Dec Appraisal or pay for such
appraisal is without merit.

In sum, the undisputed evidence of record shows that plaintiffs
appraised the Stewart property within a reasonable period of time
following the 15 December 2005 deadline and such property
appraised at a value less than the purchase price. The trial court
properly concluded that plaintiffs had the option to terminate the
Contract pursuant to the express terms of Section 13(f) of the
Contract and that plaintiffs are entitled to a refund of their earnest
money deposit plus accrued interest. Accordingly, we affirm the trial
court’s grant of plaintiffs’ motion for summary judgment and denial
of defendants’ motion for summary judgment.

Affirmed.

Judges STEELMAN and ARROWOQOD concur.

STATE OF NORTH CAROLINA v. SAMUEL TRAVIS TANNER

No. COA08-251
(Filed 7 October 2008)

1. Appeal and Error— motion to dismiss—failure to renew
after introducing evidence—waiver
Defendant waived appellate review of the denial of his
motion to dismiss charges of felonious possession of stolen prop-
erty by not renewing it after introducing evidence. Plain error
review does not apply.

2. Constitutional Law— effective assistance of counsel—fail-
ure to renew motion to dismiss—no reasonable possibility
of different outcome

The failure to renew a motion to dismiss charges of felonious
possession of stolen property was not ineffective assistance of
counsel where defendant did not show that the alleged deficient
performance prejudiced his defense.
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3. Possession of Stolen Property— felonious—submission to
jury only on breaking and entering—not guilty verdict on
breaking and entering

A conviction for felonious possession of stolen property
was remanded for sentencing as misdemeanor possession where
the charge was submitted to the jury as a felony only on the basis
of the goods having been stolen pursuant to a breaking or en-
tering, but the jury found defendant not guilty of the breaking
or entering.

Appeal by defendant from judgment entered on or after 6 August
2007 by Judge W. Osmond Smith, III in Wake County Superior Court.
Heard in the Court of Appeals 10 September 2008.

Attorney General Roy Cooper, by Special Deputy Attorney
General Kathleen M. Waylett, for the State.

William D. Spence, for defendant-appellant.

TYSON, Judge.

Samuel Travis Tanner (“defendant”) appeals judgment entered
after: (1) a jury found him to be guilty of felony possession of stolen
goods pursuant to N.C. Gen. Stat. § 14-71.1 and (2) defendant pleaded
guilty to attaining the status of habitual felon pursuant to N.C. Gen.
Stat. § 14-7.1. We vacate and remand for resentencing.

I. Background

On 27 August 2006, several businesses located on South Person
Street in Raleigh, North Carolina were burglarized and vandalized,
including Hill’s Barber Shop and Quality Hair Design. Items reported
stolen included: razor blades, hair clippers, sheers, curlers, hair care
products, an air purifier, a CD player, a telephone, and a small black
and white television. Raleigh Police Detective Rich Bargfrede
(“Detective Bargfrede”) was assigned to investigate these crimes.

Detective Bargfrede conducted a search of the police database to
determine whether any pawnshops in the area had purchased items
that matched the description of the items reported stolen. Detective
Bargfrede discovered that Reliable Loan had purchased a pair of hair
clippers from Jeanette Brown (“Brown”). On 14 September 2006,
Detective Bargfrede visited Brown at her residence located at 519
South Blount Street. Brown informed Detective Bargfrede that she
had received the hair clippers from her roommates, defendant and
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Antionette Harrison (“Harrison”). Neither defendant nor Harrison
were present at that time.

Detective Bargfrede returned to the police station and conducted
a further search of the police database to determine whether defend-
ant or Harrison had sold any items to the surrounding pawnshops.
The search revealed Harrison had pawned a CD player that matched
the serial number of the CD player stolen two days prior from Quality
Hair Design.

Detective Bargfrede returned to 519 South Blount Street with uni-
formed officers. Officers observed defendant and Harrison enter and
exit the residence shortly thereafter. As officers approached defend-
ant, he threw a red backpack into the bushes and started to walk in
the opposite direction. Officers ordered defendant to stop and recov-
ered the backpack. With defendant’s permission, officers searched
the backpack and found it contained various hair care products.
Detective Bargfrede subsequently obtained and executed a search
warrant on the residence located at 519 South Blount Street. Officers
recovered numerous items from defendant’s bedroom, which were
identified as having been stolen from Hill’'s Barber Shop and Quality
Hair Design.

Defendant was arrested and transported to the Raleigh Police
Department. Defendant voluntarily waived his Miranda rights and
provided Sergeant R.A. McLeod with two statements. The substance
of defendant’s two statements was that he had received the stolen
goods from an unidentified person while he was helping this person
“carry some bags [away] from” the barber shop.

Defendant testified on his own behalf at trial and recited yet
another explanation for how the stolen goods had come into his pos-
session. Defendant stated that several weeks prior to 14 September
2006, he had purchased a box of merchandise containing hair care
products from a person identified as “Slim.” Slim also sold defendant
arefrigerator, CD player, and small television for the package price of
eighteen dollars. On a subsequent occasion, defendant purchased
drugs from a person accompanying Slim, which turned out to be
counterfeit. Defendant testified that on 14 September 2006, he con-
fronted Slim about the counterfeit drugs. In response, Slim gave
defendant the backpack full of merchandise he carried on the date of
his arrest.

Defendant was indicted on the charges of: (1) felony breaking
and entering; (2) felony larceny; (3) felony possession of stolen
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goods; and (4) attaining the status of habitual felon. After a four day
trial, the jury found defendant to be guilty of felony possession of
stolen goods, but acquitted him of felony breaking and entering and
felony larceny. Defendant subsequently pleaded guilty to attaining
habitual felon status in exchange for a maximum punishment of 261
months imprisonment. The trial court sentenced defendant within the
presumptive range to a minimum of 121 months to a maximum of 155
months imprisonment. Defendant appeals.

II. Issues

Defendant argues the trial court erred by: (1) failing to dismiss
the charge of felony possession of stolen goods at the close of all the
evidence; (2) accepting the jury’s verdict of guilty to the charge of
felony possession of stolen goods and entering a judgment thereon;
and (3) sentencing defendant as a habitual felon. Defendant also
argues he received ineffective assistance of counsel.

III. Motion to Dismiss

[1] Defendant argues the trial court committed plain error by fail-
ing to dismiss the charge of felony possession of stolen goods
based upon: (1) insufficient evidence establishing each element of
the crime and defendant’s identity as the perpetrator and (2) a fatal
variance between the indictment and the evidence presented at
trial. We disagree.

Defendant concedes defense counsel made a timely motion to
dismiss the charge of felony possession of stolen goods at the close
of the State’s evidence, but “failed to renew his motion after the close
of all the evidence as required by Rule 10(b)(3) of the North Carolina
Rules of Appellate Procedure.” Defendant urges this Court to review
these assignments of error under plain error analysis.

Plain error review applies only to jury instructions and eviden-
tiary matters in criminal cases. State v. Wiley, 355 N.C. 592, 615, 565
S.E.2d 22, 39-40 (2002) (citation omitted), cert. denied, 537 U.S. 1117,
154 L. Ed. 2d 795 (2003). “While this is a criminal case, defendant’s
failure to renew his motion to dismiss does not trigger a plain error
analysis.” State v. Freeman, 164 N.C. App. 673, 677, 596 S.E.2d 319,
322 (2004) (citing State v. Richardson, 341 N.C. 658, 676-77, 462
S.E.2d 492, 504 (1995)).

Rule 10(b)(3) of the North Carolina Rules of Appellate Procedure
specifically states:
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[i]f a defendant makes such a motion after the State has pre-
sented all its evidence and has rested its case and that motion is
denied and the defendant then introduces evidence, his mo-
tion for dismissal or judgment in case of nonsuit made at the
close of State’s evidence is waived. Such a waiver precludes the
defendant from urging the denial of such motion as a ground

for appeal.

N.C.R. App. P. 10(b)(3) (2007) (emphasis supplied). Because de-
fendant introduced evidence at trial and failed to renew his motion
to dismiss at the close of all the evidence, defendant waived his
right to challenge such denial on appeal. Id. These assignments of
error are dismissed.

IV. Ineffective Assistance of Counsel

[2] Defendant alternatively argues that if this Court should decide
that his preceding assignments of errors were waived at trial, defense
counsel’s failure to renew the motion to dismiss at the close of all the
evidence constituted ineffective assistance of counsel. We disagree.

“To prevail on a claim of ineffective assistance of counsel, a
defendant must first show that his counsel’s performance was defi-
cient and then that counsel’s deficient performance prejudiced his
defense.” State v. Allen, 360 N.C. 297, 316, 626 S.E.2d 271, 286 (citing
Strickland v. Washington, 466 U.S. 668, 687, 80 L. Ed. 2d 674, 693
(1984)), cert. denied, — U.S. —, 166 L. Ed. 2d 116 (2006). In order
to establish prejudice, “[t]he defendant must show that there is a rea-
sonable probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.” Strickland, 466
U.S. at 694, 80 L. Ed. 2d at 698.

The dispositive issue before this Court becomes whether there is
a reasonable probability that the trial court would have granted
defendant’s motion to dismiss had defense counsel renewed the
motion at the close of all the evidence. “The standard for ruling on a
motion to dismiss is whether there is substantial evidence (1) of each
essential element of the offense charged and (2) that defendant is the
perpetrator of the offense.” State v. Wood, 174 N.C. App. 790, 795, 622
S.E.2d 120, 123 (2005) (citation and quotation omitted). The essential
elements of possession of stolen property are as follows: “(1) posses-
sion of personal property; (2) which has been stolen; (3) the posses-
sor knowing or having reasonable grounds to believe the property to
have been stolen; and (4) the possessor acting with a dishonest pur-
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pose.” State v. Perry, 305 N.C. 225, 233, 287 S.E.2d 810, 815 (1982)
(citations omitted). Defendant argues the State presented insufficient
evidence tending to establish defendant knew or had reasonable
grounds to believe the property was stolen and that he was acting
with a dishonest purpose.

A. Reasonable Grounds

“Whether the defendant knew or had reasonable grounds to
believe that the [property was] stolen must necessarily be proved
through inferences drawn from the evidence.” State v. Brown, 85 N.C.
App. H583, 589, 3556 S.E.2d 225, 229 (citation omitted), disc. rev.
denied, 320 N.C. 172, 358 S.E.2d 57 (1987).

[A] defendant-seller’s knowledge or reasonable grounds to be-
lieve that property was stolen can be implied from his willingness
to sell the property at a mere fraction of its actual value. Such
knowledge or reasonable belief can also be implied where a
defendant-buyer buys property at a fraction of its actual cost.

State v. Parker, 316 N.C. 295, 304, 341 S.E.2d 555, 560 (1986) (citation
omitted) (emphasis supplied).

Here, defendant conceded he first purchased a box full of hair
care products from a person identified as “Slim” for the price of three
dollars. Defendant subsequently purchased a refrigerator, CD player,
and a small television from Slim for the price of eighteen dollars.
Defendant’s knowledge or reasonable belief that the property was
stolen could be inferred or implied by his purchase of the property
at “a fraction of its actual cost.” Id. Viewed in the light most favor-
able to the State, sufficient evidence was presented to establish
defendant knew or had reasonable grounds to believe the property
he possessed was stolen.

B. Dishonest Purpose

[T]he “dishonest purpose” element of the crime of possession
of stolen property can be met by a showing that the possessor
acted with an intent to aid the thief, receiver, or possessor of
stolen property. The fact that the defendant does not intend to
profit personally by his action is immaterial. It is sufficient if he
intends to assist another wrongdoer in permanently depriving the
true owner of his property.

Id. at 305-06, 341 S.E.2d at 561. By defendant’s own admission, given
in his second statement to police officers, defendant came into con-



156 IN THE COURT OF APPEALS

STATE v. TANNER
[193 N.C. App. 150 (2008)]

tact with an unidentified man who had already made a “score.” The
unidentified man asked defendant to “help him carry some bags
[away] from” the barber shop. Defendant complied with this request
and identified some of the items contained in the red backpack he
carried on the date of his arrest as the items he had received from this
person. Viewed in the light most favorable to the State, sufficient evi-
dence tended to show defendant intended “to aid the thief” or “to
assist another wrongdoer in permanently depriving the true owner of
his property.” Id.

The State presented sufficient evidence tending to establish
defendant knew or had reasonable grounds to believe the property
was stolen and that he was acting with a dishonest purpose. We hold
there is no reasonable probability that the trial court would have
granted defendant’s motion to dismiss had defense counsel renewed
the motion at the close of all the evidence. Defendant failed to estab-
lish that his counsel’s alleged deficient performance prejudiced his
defense. Allen, 360 N.C. at 316, 626 S.E.2d at 286. This assignment of
error is overruled.

V. Felony Possession of Stolen Goods

[38] Defendant argues the trial court erred in accepting the jury’s
guilty verdict as to the charge of felony possession of stolen goods
and entering judgment thereon, after the jury found defendant not
guilty of felony breaking and entering. We agree.

In order for the crime of possession of stolen goods to be ele-
vated to a felony, the State was required to show and the jury must
find an additional element of either: (1) the property stolen had a
value of more than $ 1,000.00 or (2) that the property was stolen pur-
suant to a breaking or entering. State v. Marsh, 187 N.C. App. 235,
240-41, 652 S.E.2d 744, 747-48 (2007); N.C. Gen. Stat. § 14-72; see also
State v. Matthews, 175 N.C. App. 550, 556, 623 S.E.2d 815, 820 (2006)
(“Under N.C. Gen. Stat. § 14-72 (2003), defendant’s larceny could be
considered a felony, rather than a misdemeanor, only if the value of
the property he took was more than $1,000.00 or if he committed
the larceny in the course of a felonious breaking and entering.”).
Here, the trial court submitted defendant’s felony possession of
stolen property charge to the jury based solely on the goods having
been stolen pursuant to a breaking and entering. Although the in-
dictment alleged the value of the stolen goods exceeded $1,000.00
and evidence was presented at trial tending to support this valuation,
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this basis to support felony possession of stolen goods was not sub-
mitted to the jury.

It is well-established in North Carolina that “[w]hen a charge of
felony possession of stolen goods is based on the goods having been
stolen pursuant to a breaking and entering[,] a court cannot properly
accept a guilty verdict on the charge of felony possession of stolen
goods when defendant has been acquitted of the breaking and enter-
ing charge.” Marsh, 187 N.C. App. at 240, 652 S.E.2d at 747 (quoting
State v. Goblet, 173 N.C. App. 112, 121, 618 S.E.2d 257, 264 (2005)); see
also Perry, 305 N.C. at 229-30, 287 S.E.2d at 813. Because the jury
found defendant to be not guilty of the underlying breaking and enter-
ing charge, upon which the State solely based its charge of felony
possession of stolen goods, we vacate defendant’s conviction of
felony possession of stolen goods and the judgment entered thereon.
Marsh, 187 N.C. App. at 241, 6562 S.E.2d at 748. However, sufficient
evidence was presented at trial and the jury found defendant to be
guilty of the remaining elements of possession of stolen goods. We
remand this case to the trial court for entry of judgment on the charge
of misdemeanor possession of stolen goods. See id. at 241, 652 S.E.2d
at 748; Matthews, 175 N.C. App. at 557, 623 S.E.2d at 820.

VI. Habitual Felon Status

Because we vacate defendant’s underlying conviction for felony
possession of stolen goods, the judgment sentencing defendant as a
habitual felon must also be vacated. See Marsh, 187 N.C. App. at 242
652 S.E.2d at 749.

VII. Conclusion

Defendant’s assignments of error pertaining to the denial of his
motion to dismiss the charge of felony possession of stolen goods
were waived based on defense counsel’s failure to renew the motion
at the close of all the evidence. N.C.R. App. P. 10(b)(3). Defendant’s
arguments are not subject to plain error review and are dismissed.
Id.; Freeman, 164 N.C. App. at 677, 596 S.E.2d at 322.

Defense counsel’s failure to renew defendant’s motion to dismiss
at the close of all the evidence does not constitute ineffective assist-
ance of counsel. Defendant failed to show his counsel’s alleged defi-
cient performance prejudiced his defense. Allen, 360 N.C. at 316, 626
S.E.2d at 286.

The trial court improperly accepted the jury’s guilty verdict on
the charge of felony possession of stolen goods after the jury acquit-
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ted defendant of felony breaking and entering. We vacate the judg-
ment entered on defendant’s felony possession of stolen goods con-
viction. This case is remanded to the trial court for entry of judgment
and resentencing on the charge of misdemeanor possession of stolen
goods. Marsh, 187 N.C. App. at 241, 652 S.E.2d at 748. Because
defendant’s underlying felony conviction was vacated, the judgment
sentencing defendant as a habitual felon is also vacated. Id. at 242,
652 S.E.2d at 749.

Vacated and Remanded for Resentencing.

Judges CALABRIA and ELMORE concur.

GORDON B. KUTTNER, PLAINTIFF v. VILMA MARIE KUTTNER, DEFENDANT

No. COA08-342
(Filed 7 October 2008)

1. Child Support, Custody, and Visitation— custody—attor-
ney fees—findings and conclusions
An order directing that plaintiff pay attorney fees of
$66,375.00 in a child custody matter was supported by adequate
findings and conclusions. The reasonableness of the fees was
supported by affidavits and plaintiff’s stipulations, the court spe-
cifically found that none of the time was expended on matters not
connected to this case, the fees were only for time spent by staff.
Moreover, the reasonableness of attorney fees is not gauged by
the fees charged by the other side.

2. Child Support, Custody, and Visitation— custody—attor-
ney fees—frivolous claim—not basis of award

Plaintiff cannot base an appeal upon the failure of the trial
court to make findings on a theory that was not the basis of its
order. The concept that the trial court must make sufficient find-
ings to support an award of attorney fees as punishment for filing
a frivolous custody claim was not applicable here.
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3. Child Support, Custody, and Visitation— custody—attor-
ney fees—court’s opinion
An expression of the trial court’s opinion about attorney fees
in a child custody action should not have been included in the
order, but was extraneous and treated as surplusage.

Appeal by plaintiff from judgment entered 9 August 2007 by Judge
Rebecca T. Tin in Mecklenburg County District Court. Heard in the
Court of Appeals 11 September 2008.

Horack, Talley, Pharr & Lowndes, PA, by Kary C. Watson, for
plaintiff-appellant.

Myers Law Firm, PLLC, by R. Lee Myers and Matthew R. Myers,
Jor defendant-appellee.

STEELMAN, Judge.

The trial court’s findings of fact were supported by competent
evidence and the stipulations of plaintiff. The trial court did not
award attorney’s fees based upon the filing of a frivolous custody
claim. The amount of attorney’s fees awarded was reasonable. The
order of the trial court is affirmed.

I. Factual and Procedural Background

Gordon B. Kuttner (plaintiff) and Vilma Marie Kuttner (defend-
ant) were married on 25 February 2001. One child, Andrew Spencer
Kuttner, was born of the marriage on 23 February 2003. The parties
separated on 14 April 2006.

On 24 July 2006, plaintiff filed a complaint seeking custody of the
minor child. On 19 September 2006, defendant filed an answer and
counterclaim seeking custody, child support, attorney’s fees, post-
separation support, alimony, and equitable distribution. Defendant’s
claims for post-separation support, alimony, and equitable distribu-
tion were subsequently dismissed by the court as being barred by a
pre-nuptial agreement between the parties.

On 9 August 2007, the court filed a custody, visitation, and sup-
port order that awarded defendant exclusive custody of the minor
child, and granted plaintiff “reasonable but restricted visitation privi-
leges.” The order further provided that plaintiff pay monthly child
support to defendant. On 9 August 2007, the court filed a separate
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order directing plaintiff to pay attorney’s fees of $66,375.00 arising
out of the child custody and support claims.

Plaintiff appeals the order awarding attorney’s fees.

II. Standard of Review

When the trial court sits as the trier of the facts, its findings
of fact that are supported by competent evidence become binding
on this Court. Lee v. Lee, 167 N.C. App. 250, 253, 605 S.E.2d 222,
224 (2004).

N.C. Gen. Stat. § 50-13.6 states, in pertinent part, that “[i]ln an
action or proceeding for the custody or support, or both, of a minor
child, . . . the court may in its discretion order payment of reasonable
attorney’s fees to an interested party acting in good faith who has
insufficient means to defray the expense of the suit.” N.C. Gen. Stat
§ 50-13.6 (2007); see also Taylor v. Taylor, 343 N.C. 50, 54, 468 S.E.2d
33, 35 (1996). “To support an award of attorney’s fees, the trial court
should make findings as to the lawyer’s skill, his hourly rate, its rea-
sonableness in comparison with that of other lawyers, what he did,
and the hours he spent.” Falls v. Falls, 52 N.C. App. 203, 221, 278
S.E.2d 546, 558 (1981).

We note that Judge Tin’s order found that counsel for plaintiff
stipulated that: (1) the hourly rates charged by defendant’s counsel
were reasonable; (2) lead counsel for defendant was a skilled attor-
ney with over 30 years experience, and did a good job handling
defendant’s custody and support claim; and (3) defendant was an
interested party acting in good faith in connection with her claims for
custody and child support. Plaintiff does not appeal these findings
and they are binding on appeal. Koufman v. Koufman, 330 N.C. 93,
97-98, 408 S.E.2d 729, 731 (1991).

II. Analysis

[1] In his first argument, plaintiff contends that the trial court’s order
directing him to pay $66,375.00 in attorney’s fees is not supported by
adequate findings of fact or conclusions of law. We disagree.

A. Reasonableness of Fees

Plaintiff contends that the trial court failed to make sufficiently
“detailed findings” concerning the actual time spent by defendant’s
counsel on the various issues involved in the case. Defendant’s coun-
sel submitted a 74-page attorney’s fees affidavit containing detailed
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time billing records showing the work performed on behalf of defend-
ant. In addition, a twelve page supplemental affidavit of attorney’s
fees was filed. Judge Tin’s order found:

34.

35.

The 261.43 hours spent by R. Lee Myers and the 68.59 hours
spent by Matthew Myers and the 57.14 hours spent by Cindy
Graham and the 13.03 hours spent by June DeLore were rea-
sonably necessary and needed to be spent in order to ade-
quately, fully, fairly and completely defend the Father’s
claim for custody and to prosecute Mother’s claim for cus-
tody and support.

The total charges of $81,375.29 represent reasonable legal
fees and expenses in connection with the custody and sup-
port claim by Mother.

The amount of time set forth in finding of fact 34 exactly matches
the hours shown on the two attorney’s fees affidavits. These findings,
together with plaintiff’s stipulation as to the reasonableness of the
counsel’s hourly rate, more than adequately support the reasonable-
ness of the attorney’s fees awarded.

B. Challenge to Findings of Fact

Findings of Fact 10, 13, and 27 read as follows:

10.

13.

27.

During the pendency of this action, Mother has conducted
herself and her litigation in an appropriate manner, taking
those steps which were reasonably necessary in order to put
forward her claim for custody and support

Mother has been able to call upon her attorneys on a consist-
ent and regular basis for counsel and advice, particularly in
light of the repeated attempts at intimidation by Father
necessitating regular contact with her attorneys’ office.

Significant time was expended during the course of repre-
sentation by Mother’s attorneys to deal with issues raised by
Father which resulted in legitimate concerns by Mother
which needed to be addressed by her attorneys; this occurred
on an almost daily basis during telephone calls ostensibly for
the purpose of talking to Andrew, but resulted in unpleasant
discussions by Father with Mother.

Plaintiff contends that these findings are not expressly limited to
issues of child support and custody. However, in findings of fact 19
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and 20, the court acknowledged that defendant had incurred attor-
ney’s fees in regards to her marital disputes with plaintiff that were
not associated with the child custody and support claims. The court
specifically found “none of the time expended in matters not con-
nected with child custody and support have been included in this
Order for payment by Father.”

Plaintiff further argues that there was no evidence that plaintiff
intimidated defendant, and argues that the custody dispute was
defendant’s fault and not his fault. We hold that there is competent
evidence in the record to support the trial court’s findings, and they
are thus binding on appeal. See Lee at 253, 605 S.E.2d at 224. We fur-
ther note that much of plaintiff’s argument attempts to raise issues
concerning the conduct and good faith of defendant which are con-
trary to plaintiff’s stipulation at trial that defendant “was an inter-
ested party acting in good faith in connection with her claims for cus-
tody and child support.”

Finding of Fact 14 reads as follows:

14. Attorneys for Mother conducted the appropriate pretrial
due diligence in preparing for trial, including the proper
assemblage of exhibits, personal interviews with witnesses in
their work and personal environments which resulted in a
presentation of evidence in a concise, clear, cogent and con-
vincing manner.

Plaintiff contends that defendant was personally involved in the
preparation of exhibits and that not all of the preparation was done
by her attorneys and their staff. Testimony revealed that defendant
did work with counsel in preparing photograph exhibits. However,
the trial court’s order assessed attorney’s fees only for the time actu-
ally spent by defendant’s counsel and their staff. Plaintiff has not
been charged for defendant’s time. We further note that the total
amount of attorney’s fees, based upon the total number of hours, and
applicable rates would have been $81,375.29. This amount was
reduced to $66,375.00 by Judge Tin.

Finding of Fact 28 reads as Follows:

28. Time was spent by attorney for Mother to meet Father’s
Motions on two occasions, by his two separate lawyers for
Temporary Parenting Orders from the Court, both of which
were denied.
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Plaintiff contends that there were no actual hearings on the
motions and only one motion was denied. This finding states that
time was expended to “meet” plaintiff’s motion, not that there were
actual court hearings. There is thus evidence in the record to support
this finding, and it is thus binding on appeal. See Lee at 253, 605
S.E.2d at 224.

Finding of Fact 30 reads as follows:

30. Mother’s attorneys conducted an investigation and review of
facts and circumstances surrounding the care of Andrew in a
manner which was appropriate and one which the Court
finds to be consistent with the discharge of an attorney’s duty
to his client including visiting the environment in which
Andrew spends his day (Candlewyck Preschool and Sander
residence) and interviewing the witnesses which could
potentially provide important information to the Court about
Andrew’s care in person, and preparing for their presentation
to the Court.

Plaintiff argues that this finding is not supported by the evidence
since defendant’s counsel consumed a beer during the Sander inter-
view. This argument borders upon the absurd and is rejected as being
without merit.

C. Reasonableness of Fees Charged by Defendant’s Counsel

Plaintiff makes several arguments in support of his assertion that
the amount of fees charged by defendant’s counsel were not reason-
able. We note that none of these arguments is supported by any case
or statutory authority.

First, plaintiff contends that since defendant’s counterclaim
sought a “substantial but reasonable attorney’s fee” that defendant
“intended from the beginning of the litigation to generate a substan-
tial fee regardless of the nature and scope of the matters pending
before the court.” We summarily reject this trifling argument.

Second, plaintiff makes the novel argument that since the fees for
plaintiff’s counsel were much lower than the fees charged by defend-
ant’s counsel, they must be unreasonable. In making this argument, it
is not clear whether plaintiff is referring to just the fees charged by
his current counsel, or whether this includes all of the fees charged
to plaintiff by his multiple different counsel that represented him dur-
ing the course of the litigation. Regardless of which amount plaintiff
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may be referring to, the reasonableness of attorney’s fees is not to be
gauged by the fees charged by the other side. Rather, the provisions
of N.C. Gen. Stat. § 50-13.6 have been interpreted as follows:

The trial court must also make specific findings of fact concern-
ing the lawyer’s skill, the lawyer’s hourly rate and the nature and
scope of the legal services rendered.

Cox v. Cox, 133 N.C. App. 221, 234, 515 S.E.2d 61, 70 (1999) (citation
omitted). Plaintiff stipulated that the hourly rates charged by defend-
ant’s counsel were reasonable, that defendant’s counsel was a skilled
and respected member of the bar and that he did a good job repre-
senting defendant. The court made findings of fact as to the number
of hours expended, and that those hours were “reasonably neces-
sary.” The trial court applied the correct legal standard in awarding
attorney’s fees.

We find all of plaintiff’s contentions under his first argument to be
without merit.

[2] In his second argument, plaintiff contends that the trial court
erred in that it used the attorney’s fee award to punish plaintiff for fil-
ing a frivolous custody claim. We disagree.

Plaintiff cites the case of Doan v. Doan, 156 N.C. App. 570, 577
S.E.2d 146 (2003), for the proposition that if an award of attorney’s
fees under N.C. Gen. Stat. § 50-13.6 is based upon “the supporting
party” initiating a “frivolous action or proceeding” that the trial court
must make findings of fact concerning that matter. Id. at 575-77, 577
S.E.2d at 150-51. While this concept is legally correct, it has
absolutely no application to the instant case. Attorney’s fees were
awarded in this case based upon there being a custody and support
action tried at the same time, where defendant was “an interested
party acting in good faith,” who had “insufficient means to defray the
expense of the suit.” N.C. Gen. Stat. § 50-13.6; see Spicer v. Spicer,
168 N.C. App. 283, 607 S.E.2d 678 (2005). Plaintiff cannot base an
appeal upon the failure of the trial court to make findings of fact on
a theory that was not the basis of its order.

This argument is without merit.

[38] In his third argument, plaintiff contends that the trial court
abused its discretion in ordering attorney’s fees in the amount of
$66,375.00. We disagree.

Finding of Fact 37 reads as follows:
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37. If this had been the Court’s custody and child support case,
she would want that level of effort spent on her behalf.

Plaintiff contends that this finding was an inappropriate expres-
sion of personal opinion by the court. We hold that this finding was
extraneous to the issues presented to the court and should not have
been included in the order. However, it is not essential to support any
of the trial court’s conclusions of law, and we treat it as surplusage.
See City of Charlotte v. McNeely, 8 N.C. App. 649, 653, 175 S.E.2d 348,
3561 (1970).

Plaintiff next argues that the attorney’s fees order was not the
result of a “reasoned decision” based upon finding of fact 37.

As noted above, this finding is surplusage. We have carefully
reviewed the Order. It contains detailed findings of fact that are sup-
ported by evidence in the record. These findings support the trial
court’s conclusions of law, which in turn support the trial court’s
order, specifically, the amount of attorney’s fees awarded.

This argument is without merit.
AFFIRMED.

Judges GEER and STEPHENS concur.

GLENN CARROLL, PETITIONER Vv. CITY OF KINGS MOUNTAIN, DEAN SPEARS,
HOUSTON CORN, HOWARD SHIPP, MIKE BUTLER, JERRY MULLINAX,
RODNEY GORDON, anp KEITH MILLER, IN THEIR CAPACITY AS CITY COUNCIL
MEMBERS IN THE CITY OF KINGS MOUNTAIN, AND RICK MURPHREY IN HIS CAPACITY AS
MAYOR FOR THE CITY OF KINGS MOUNTAIN, ROBERT BAZZLE, RESPONDENTS

No. COA07-1330
(Filed 7 October 2008)

1. Zoning— request for change—residency

There was competent evidence before a town council that a
person requesting a zoning change for someone else’s property
(Bazzle) was a resident of the town even though he only listed a
street address on the application.
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2. Zoning— application to change—time limit from prior
rezoning

A town council violated its zoning ordinance by considering
an application to change a zoning map within the minimum time
allowed from a previous change.

3. Zoning— change—standard of review

The trial court used the wrong standard of review when con-
cluding that a town council’s legislative actions in rezoning prop-
erty were arbitrary and capricious.

Appeal by respondents from order entered 5 July 2007 by Judge
Timothy L. Patti in Cleveland County Superior Court. Heard in the
Court of Appeals 3 April 2008.

Arthurs & Foltz, by Douglas P. Arthurs, for petitioner appellee.

Stott, Hollowell, Palmer & Windham, L.L.P., by Martha
Raymond Thompson and David W. Aycock, for respondent
appellants.

Corry & Luptak, by Clayward C. Curry, Jr., for City of Kings
Mountain, respondent appellant.

McCULLOUGH, Judge.

On 27 September 2005, after proper notice and a public hearing,
the Kings Mountain City Council (“the Council”) rezoned Glenn
Carroll’s (“Mr. Carroll”) property located at 605 North Piedmont
Avenue (“Mr. Carroll’s property”) to General Business (“GB”). There
was no appeal or petition for judicial review filed with respect to the
27 September 2005 zoning of Mr. Carroll’s property.

Less than a month after Mr. Carroll’s property was zoned GB, on
17 October 2005, Robert Bazzle, a resident of Kings Mountain, filed an
application with the Council, requesting that the Council amend the
official Zoning Map of the City of Kings Mountain such that Mr.
Carroll’s property would be rezoned from GB to Residential (“R-8").
Mr. Bazzle listed his name, telephone number, and street address on
the application form that he submitted to the Council, but he did not
list a city or state on the address line. This request was scheduled for
hearing on 31 January 2006, and notice of this hearing was published
in the Kings Mountain Herald on 12 January 2006 and 19 January
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2006. On 10 January 2006, Mr. Carroll filed a Protest Petition to Mr.
Bazzle’s request.

On 15 December 2005, new members of the Council were sworn
in. On 17 January 2006, Steve Killian, the Planning Director for the
City of Kings Mountain, on behalf of the City Planning and Zoning
Board (“the Planning Board”) sent a memorandum to Greg McGinnis,
the City Manager, recommending the approval of Mr. Bazzle’s rezon-
ing request. The memorandum stated that the Planning Board’s rec-
ommendation was based, in part, on the fact that the City’'s Land
Development Plan called for a residential use rather than a business
use in the area of Mr. Carroll’s property.

Mr. Bazzle’s rezoning request was presented for public discussion
at an open meeting on 31 January 2006. Mr. Bazzle appeared at that
meeting and is identified in the minutes of the meeting as residing at
901-2 Sterling Drive. Mr. Bazzle and Steve Killian acknowledged at the
meeting that there had been no changes to Mr. Carroll’s property
since the 27 September 2005 zoning decision.

After the public hearing on Mr. Bazzle’s request was closed, mem-
bers of the Council discussed the matter further and voted to approve
the request, by a count of 6 to 1.

On 27 February 2006, Mr. Carroll petitioned the trial court for
judicial review and for a writ of certiorari. The trial court issued a
writ of certiorari and heard the matter at the 29 March 2007 Session
of Cleveland County Superior Court.

After a hearing on the matter, the trial court reversed the
Council’s decision to reclassify Mr. Carroll’s property from GB to R-8,
after concluding, inter alia:

2. That the City of Kings Mountain improperly considered
Robert Bazzle’s rezoning petition in violation of Article XIV
Section 14.2(2)(c) of the Kings Mountain Zoning Ordinance by not
requiring evidence that Robert Bazzle owned property or resided
in the jurisdiction; therefore, the rezoning is null and void.

3. That the City of Kings Mountain improperly considered
Robert Bazzle’s rezoning petition, thereby circumventing the
proper appeals process from the September 27, 2005 zoning deci-
sion; therefore, the rezoning is null and void.

4. That since there was no evidence presented at the time of
the January 31, 2006 rezoning to the effect that there had been a
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substantial change in condition or circumstance in the area since
the September 27, 2005 rezoning, the actions of the City of Kings
Mountain in rezoning the property from GB to R-8 were arbitrary
and capricious; therefore, the rezoning is null and void.

The City of Kings Mountain, Dean Spears, Houston Corn, Howard
Shipp, Mike Butler, Jerry Mullinax, Rodney Gordon, and Keith Miller,
in their capacity as City Council members for the City of Kings
Mountain, and Rick Murphrey, in his capacity as Mayor for the City
of Kings Mountain, and Robert Bazzle (collectively, “respondents”)
appeal. On appeal, respondents contend that the trial court erred by:
(1) finding that Mr. Bazzle presented no evidence to the Council that
he was a resident of Kings Mountain and concluding that the Council
improperly considered Mr. Bazzle’s zoning amendment application;
(2) concluding that the Council improperly circumvented the appeals
process for the 27 September 2005 zoning decision; and (3) applying
the wrong legal standard in determining whether the legislative
actions of the Council were arbitrary and capricious.

I. Evidence of Mr. Bazzle’s Residency

[1] First on appeal, respondents contend that the trial court erred
in finding that Mr. Bazzle presented no evidence to the Council
that he was a resident of Kings Mountain. We agree that this find-
ing is erroneous.

After careful examination of the record on appeal, we hold that
there was competent evidence before the Council at the 31 January
2006 hearing to show that Mr. Bazzle was a resident of Kings
Mountain. Mr. Bazzle listed his street address on his application for
rezoning and provided his signature at the bottom of the application
for the purpose of certifying that all of the information provided on
the application form was true. While Mr. Bazzle did not identify his
city of residence on such form, this is consistent with the manner in
which Mr. Bazzle is identified in the minutes of the 31 January 2006
meeting. Thus, there is evidence in the record that merely listing a
street address, as opposed to a full address, was the common practice
of Kings Mountain residents at City Council meetings, whereas, only
non-residents included their cities of residence when identifying
themselves at such meetings. Moreover, in considering the suffi-
ciency of the listing of a street address as evidence of Mr. Bazzle’s res-
idency within the City of Kings Mountain, we find it instructive that
even trial courts “‘sitting in a city’” may “‘judicially notice the
streets, squares, the public grounds thereof, their location, and rela-



IN THE COURT OF APPEALS 169

CARROLL v. CITY OF KINGS MOUNTAIN
[193 N.C. App. 165 (2008)]

tion to one another, and the direction in which they run as laid down
on an official map of the city.’ ” State v. Martin, 270 N.C. 286, 289, 154
S.E.2d 96, 98 (1967) (citation omitted). Thus, the fact that 901-2
Sterling Drive is an address located within the City of Kings Mountain
is the sort of fact that would be generally known to the members of
the Council and was not a fact subject to reasonable dispute.

Finally, Article XIV, Section 14.2(2)(c) of the Code of Ordinances
for the City of Kings Mountain (“the Kings Mountain Ordinances”),
provides, in part, “Applications to change, supplement, or amend this
ordinance may be initiated by[] . . . [a]nyone who owns property or
resides in the area of jurisdiction of this Ordinance or the agent of
such person.” Section 14.3 of the Kings Mountain Ordinances, pro-
vides, in part:

The Planning Department, before scheduling any amendment on
the application for consideration by the Planning Commission,
shall ensure that it contains all the required information as spec-
ified in this Ordinance and on the application form.

There is no requirement in the Kings Mountain Ordinances that
an applicant submit any supplemental proof of residency besides that
which is listed on the application form. As previously discussed,
based on Mr. Bazzle’s certified application, the Council found that Mr.
Bazzle was, in fact, a resident of Kings Mountain and there was com-
petent evidence before the Council to support this finding. See also
Habitat for Humanity of Moore Cty., Inc. v. Board of Comm’rs of
Town of Pinebluff, 187 N.C. App. 764, 767, 6563 S.E.2d 886, 888 (2007)
(“Although Commissioners correctly note that the property owner
did not sign the application, this is irrelevant in light of their finding
that Habitat’s application was complete.”). Accordingly, the trial
court’s conclusion that the Council violated Article XIV, Section
14.2(2)(c) of the Kings Mountain Zoning Ordinances by not requiring
more evidence that Robert Bazzle owned property or resided in the
jurisdiction is erroneous.

II. Rezoning Procedure

[2] Next on appeal, respondents contend that the trial court erred in
concluding that the Council circumvented the proper appeals process
from the 27 September 2005 zoning decision by considering Mr.
Bazzle’s rezoning application. We agree that this conclusion is erro-
neous, but we conclude that the Council, nonetheless, exceeded its
legislative authority by considering a zoning map amendment appli-
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cation filed prior to the expiration of the four-month window man-
dated by Section 14.8 of the Kings Mountain Ordinances.

“[A]s a general matter, the power to zone real property is vested
in the General Assembly by article II, section 1, of the North Carolina
Constitution.” Chrismon v. Guilford County, 322 N.C. 611, 617, 370
S.E.2d 579, 583 (1988). “This zoning power may be and has been con-
ferred by the General Assembly upon various local governments by
legislative enactment.” Id.

Thus, “rezoning is a legislative act[.]” Sherrill v. Town of
Wrightsville Beach, 81 N.C. App. 369, 373, 344 S.E.2d 357, 360, disc.
review denied and appeal dismissed, 318 N.C. 417, 349 S.E.2d 600
(1986); see also Brown v. Town of Davidson, 113 N.C. App. 553, 556,
439 S.E.2d 206, 208 (1994). A city council, acting as a legislative body,
has authority to rezone when “reasonably necessary to do so in the
interests of the public health, safety, morals or general welfare.” See
Willis v. Union County, 77 N.C. App. 407, 409, 335 S.E.2d 76, 77
(1985). “Ordinarily, the only limitation upon [a city council’s] legisla-
tive authority is that it may not be exercised arbitrarily or capri-
ciously.” Allred v. City of Raleigh, 277 N.C. 530, 545, 178 S.E.2d 432,
440 (1971). Furthermore:

When the most that can be said against such ordinances is
that whether it was an unreasonable, arbitrary or unequal exer-
cise of power is fairly debatable, the courts will not interfere. In
such circumstances the settled rule seems to be that the court
will not substitute its judgment for that of the legislative body
charged with the primary duty and responsibility of determining
whether its action is in the interest of the public health, safety,
morals, or general welfare.

In re Appeal of Parker, 214 N.C. 51, 55, 197 S.E. 706, 709, appeal dis-
missed, 305 U.S. 568, 83 L. Ed. 358 (1938).

The enactment of zoning legislation within the limitations
imposed by the constitution and the enabling statute is a matter
within the legislative authority of the Council. Thus, the trial court’s
conclusion that the Council improperly circumvented an appeals
process in exercising its legislative authority to amend the city’s zon-
ing map is erroneous. Nonetheless, we conclude that the Council’s
actions were improper because its legislative authority was subject to
a time limitation provided by ordinance. The Kings Mountain
Ordinances provide, in pertinent part, as follows:
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Article XTIV Amendment Procedures, Conditional Use Districts

14.1 General

The City Council may amend, supplement or change the Zoning
Ordinance text and zoning district lines and designations accord-
ing to the following procedure. . . .

14.2 Amendment Initiation

Applications to change, supplement or amend this Ordinance
may be initiated by:

1) Textual Amendment
(a) The City Council,
(b) The Planning and Zoning Board,;

(c) Anyone who owns property or resides in the area
of jurisdiction of this ordinance or the agent of
such person.

2) Map Amendment
(a) The City Council;
(b) The Planning and Zoning Board,

(c) Anyone who owns property or resides in the area
of jurisdiction of this ordinance or the agent of
such person.

ok ok sk

14.8 Maximum Number of Applications

No application for the same zoning district applicable to
the same property or any part thereof shall be filed until
the expiration of four (4) months from:

(1) The date of final determination by the City Council; or

(2) The date of the public hearing or scheduled public hearing if
the application is withdrawn after it has been advertised for
public hearing.

(Emphasis added.)

Here, Mr. Bazzle filed an application to amend the zoning district
applicable to Mr. Carroll’s property prior to the expiration of the four-
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month window that began on 27 September 2005, the date in which
the Council made a final determination that such district would be
zoned GB. In considering Mr. Bazzle’s application, the Council vio-
lated Section 14.8 of the Kings Mountain Ordinances and acted out-
side of the scope of its legislative authority. Accordingly, this decision
should be reversed.

III. Standard of Review for Legislative Action

[3] Finally, although we conclude that the Council’s zoning decision
should be reversed under Section 14.8 of the Kings Mountain
Ordinances, we briefly address respondents’ remaining assignments
of error that the trial court applied the wrong standard of review in
concluding that the Council’s legislative actions were arbitrary and
capricious because (1) they were based on undocumented concerns
of traffic; and (2) there was no “evidence of a substantial change in
condition or circumstance in the area.” We agree that the trial court
applied the wrong standard of review in reaching these conclusions.
The proper standard of review for legislative action by a city council
is the deferential standard articulated above.

Because we conclude that Mr. Bazzle’s application was filed and
considered in violation of Section 14.8 of Kings Mountain Ordinances,
we affirm.

Affirmed.

Judges STEELMAN and ARROWOQOD concur.

STATE OF NORTH CAROLINA v. MATTHEW OWEN SHAFFER

No. COA08-214
(Filed 7 October 2008)

1. Appeal and Error— preservation of issue—failure to dis-
close expert witness information—wrong witness

An issue concerning the failure to disclose expert witness
information was not preserved for appeal where the transcript
reference after the assignment of error was to a discussion about
a doctor, but the issue on appeal concerned a certified sexual
assault nurse.



IN THE COURT OF APPEALS 173

STATE v. SHAFFER
[193 N.C. App. 172 (2008)]

2. Rape; Sexual Offenses— multiple offenses—inconsistent
verdicts
Defendant was not entitled to a new trial based upon the
alleged inconsistency of verdicts in an incident involving multiple
sexual assaults where defendant was convicted of first-degree
sexual offense and crime against nature but acquitted of first-
degree rape and assault by strangulation. The State presented suf-
ficient evidence to support convictions for each offense and
defendant is given the benefit of the acquittals.

Appeal by defendant from judgment entered on or after 29 June
2007 by Judge Gregory A. Weeks in Johnston County Superior Court.
Heard in the Court of Appeals 10 September 2008.

Attorney General Roy Cooper, by Assistant Attorney General
Mary Carla Hollis, for the State.

Rudolf Widenhouse & Fialko, by M. Gordon Widenhouse Jr., for
defendant-appellant.

TYSON, Judge.

Matthew Owen Shaffer (“defendant”) appeals judgments entered
after a jury found him to be guilty of: (1) first-degree sexual offense
pursuant to N.C. Gen. Stat. § 14-27.4(a) and (2) crime against nature
pursuant to N.C. Gen. Stat. § 14-177. We find no error in the jury’s ver-
dicts or the judgments entered thereon.

1. Background

On 7 June 2006, H.B. (“the victim”) and defendant, along with sev-
eral other people, drove to the Neuse River in Wayne County to “drink
beer” and go fishing. After several hours, the group departed from
their location and drove to a restaurant located in Goldsboro. Shortly
after their arrival, defendant’s brother accused the victim of stealing
money from him, and an argument ensued. Thereafter, defendant and
the victim left together in defendant’s girlfriend’s vehicle.

Defendant asked the victim “what [she] wanted to do” and “where
[she] wanted to go.” The victim responded that she wanted to go
home. As defendant and the victim approached her residence,
defendant asked the victim if she would engage in sexual activity with
him. The victim stated, “h-11 no.” Defendant continued to drive past
the victim’s residence to a pond in a field surrounded by woods,
approximately a quarter of a mile down the road. Once they arrived
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at the pond, defendant attempted to kiss the victim, but she pushed
him away and told defendant she “wanted to go home.”

Defendant allegedly responded by wrapping his hands around the
victim’s neck and choking her. Defendant ordered the victim to get
out of the vehicle and to remove her pants. The victim hesitated and
defendant hit her on the right side of her face with his fist. The victim
subsequently complied with defendant’s request and undressed.
Defendant placed himself on top of the victim and penetrated her
mouth, vagina, and rectum with his penis. At this time, the victim was
“screaming and crying” for defendant to stop.

Defendant ordered the victim to “get on top of him” and at-
tempted to place his penis inside her rectum a second time. The vic-
tim screamed “no.” Defendant stood up, bent the victim over the hood
of the vehicle, and inserted his penis inside her rectum. Defendant
then forced the victim to perform oral sex on him under the threat of
violence. Subsequently, defendant ordered the victim to “get on the
ground” and he continued to have vaginal intercourse with her for “a
long time.” All the while, defendant threatened to Kkill the victim if she
told anyone about this incident.

After defendant ejaculated, he ordered the victim to “get in the
pond and wash off.” Defendant then drove the victim to her residence
and dropped her off at the road. The victim entered her residence and
crouched down where the phone was located, but could not make a
phone call. The victim was crying, spitting out blood, and refused to
tell her mother what had transpired because of defendant’s threats.
Approximately five to ten minutes later, the victim’s brother arrived
home, observed and spoke with the victim, and called 911.

Johnston County Sheriff Deputy Richard Reliford responded to
the 911 call and the victim told him about the incident in detail.
Deputy Reliford noted that the victim’s right eye was swollen shut,
she was bleeding from her mouth, and her clothes were dirty. The vic-
tim was transported to Johnston Memorial Hospital by ambulance.

At the hospital, the victim was examined by a board certified sex-
ual assault nurse, Beth Walker (“Walker”). Walker observed that vari-
ous parts of the victim’s body displayed abrasions and were bruised.
Walker also observed swelling in the victim’s vagina and a tear in her
anal area. Walker completed a sexual assault kit. Test results revealed
that a DNA profile of sperm found on the victim’s shirt matched
defendant’s DNA profile.
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Defendant did not offer any evidence at trial. On 29 June 2007, a
jury found defendant to be guilty of first-degree sexual offense for
forcible anal intercourse and crime against nature for coerced fella-
tio. The jury acquitted defendant of first-degree rape and assault by
strangulation. The trial court determined defendant had a prior
record level of IV and sentenced him in the presumptive range to a
minimum of 335 months to a maximum of 411 months imprisonment
for his first-degree sexual offense conviction. The trial court also sen-
tenced defendant to a minimum of eight months to a maximum of ten
months imprisonment for his crime against nature conviction.
Defendant’s sentences were ordered to be served concurrently.
Defendant appeals.

II. Issues

Defendant argues the trial court erred by: (1) denying defendant’s
motion to prohibit the State from calling a sexual assault nurse to tes-
tify as an expert and (2) imposing separate sentences for first-degree
sexual offense and crime against nature based upon the inconsis-
tency of the verdicts.

III. Discovery

[1] Defendant argues the trial court erred by permitting the sexual
assault nurse, Walker, to testify regarding her observations during her
examination of the victim. Defendant asserts the State violated the
discovery statute by failing to disclose expert witness information.

A. Standard of Review

“Whether a party has complied with discovery . . . and what
sanctions, if any, to impose are questions addressed to the sound
discretion of the trial court.” State v. Heatwole, 344 N.C. 1, 15, 473
S.E.2d 310, 317 (1996) (citation omitted), cert. denied, 520 U.S. 1122,
137 L. Ed. 2d 339 (1997). A trial court may be reversed for an abuse
of discretion only upon “a showing that its ruling was so arbi-
trary that it could not have been the result of a reasoned deci-
sion.” State v. Banks, 322 N.C. 7563, 761, 370 S.E.2d 398, 404 (1988)
(citation omitted).

B. Appellate Review

The scope of review on appeal is limited to the consideration of
those assignments of error set out in the record on appeal in accord-
ance with Rule 10 of the North Carolina Rules of Appellate
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Procedure. N.C.R. App. P. 10(a) (2008). Rule 10(c)(1) provides, in rel-
evant part: “An assignment of error is sufficient if it directs the atten-
tion of the appellate court to the particular error about which the
question is made, with clear and specific record or transcript refer-
ences.” N.C.R. App. P. 10(c)(1) (2008). Here, defendant failed to
assign any error to the admission of Walker’s testimony based upon
the State’s violation of the discovery statute. In his brief, defendant’s
second question presented references assignment of error numbered
5. Defendant’s assignment of error numbered 5 in the record on
appeal states:

The trial court committed reversible or, in the alternative, plain
error in denying defendant’s motion to prevent the state from
calling a witness for whom no report was timely provided,
thereby denying defendant his federal and state constitutional
rights and his rights under state law.

Immediately following this assignment of error, defendant references
“Tp. 545, lines 7-9[.]” However, the transcript references a colloquy
between defense counsel and the trial court concerning the testimony
of Dr. Daniel Catz, not Walker. Specifically, defense counsel argued to
the trial court that Dr. Catz should not be permitted to opine how the
victim’s injuries were sustained because the State had allegedly failed
to provide defendant with a copy of his expert opinion. Defendant
failed to assign error to Walker’s testimony in the record of appeal.
This issue is not preserved for appellate review and is not properly
before this Court. N.C.R. App. P. 10(a), (c)(1).

Nevertheless, “Appellate Rule 2 specifically gives either court of
the appellate division the discretion to suspend or vary the require-
ments or provisions of any of the rules in order to prevent manifest
injustice to a party, or to expedite decision in the public interest.”
State v. Hart, 361 N.C. 309, 315, 644 S.E.2d 201, 204-05 (2007) (cita-
tion and quotation omitted); see also Dogwood Dev. & Mgmt. Co.,
LLC v. White Oak Transp. Co., 362 N.C. 191, 196, 6567 S.E.2d 361, 364
(2008). However, “the exercise of [Appellate] Rule 2 was intended to
be limited to occasions in which a fundamental purpose of the appel-
late rules is at stake, which will necessarily be rare occasions.” Hart,
361 N.C. at 316, 644 S.E.2d at 205 (citations and quotations omitted).
After a thorough examination of the record and transcripts, in our
discretion, we decline to invoke Appellate Rule 2. No showing is
made and the record fails to support that the Rules of Appellate
Procedure need to be suspended in this case to “prevent manifest
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injustice” to defendant. Id. at 315, 644 S.E.2d at 205. This assignment
of error is dismissed.

IV. Inconsistent Verdicts

[2] Defendant argues that the verdicts for his first-degree sexual
offense and crime against nature were inconsistent given the evi-
dence presented at trial and the jury’s decision to acquit him of first-
degree rape and assault by strangulation. We disagree.

In North Carolina, it is well-established that “a jury is not re-
quired to be consistent and that incongruity alone will not invalidate
a verdict.” State v. Rosser, 54 N.C. App. 660, 661, 284 S.E.2d 130, 131
(1981) (citations omitted). The reasoning behind this legal prin-
ciple was enunciated by the United States Supreme Court in United
States v. Powell:

where truly inconsistent verdicts have been reached, the most
that can be said . . . is that the verdict shows that either in the
acquittal or the conviction the jury did not speak their real con-
clusions, but that does not show that they were not convinced of
the defendant’s guilt. The rule that the defendant may not upset
such a verdict embodies a prudent acknowledgment of a number
of factors. First, as the above quote suggests, inconsistent ver-
dicts—even verdicts that acquit on a predicate offense while con-
victing on the compound offense—should not necessarily be
interpreted as a windfall to the Government at the defend-
ant’s expense. It is equally possible that the jury, convinced of
guilt, properly reached its conclusion on the compound offense,
and then through mistake, compromise, or lenity, arrived at an
inconsistent conclusion on the lesser offense. But in such situa-
tions the Government has no recourse if it wishes to correct the
jury’s error; the Government is precluded from appealing or oth-
erwise upsetting such an acquittal by the Constitution’s Double
Jeopardy Clause.

We also reject, as imprudent and unworkable, a rule that would
allow criminal defendants to challenge inconsistent verdicts on
the ground that in their case the verdict was not the product of
lenity, but of some error that worked against them. Such an indi-
vidualized assessment of the reason for the inconsistency would
be based either on pure speculation, or would require inquiries
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into the jury’s deliberations that courts generally will not under-
take. Jurors, of course, take an oath to follow the law as charged,
and they are expected to follow it.

469 U.S. 57, 64-66, 83 L. Ed. 2d 461, 468-69 (1984) (internal citations
and quotations omitted) (emphasis supplied); see also State v. Reid,
335 N.C. 647, 658, 440 S.E.2d 776, 782 (1994) (adopting the reasoning
articulated in United States v. Powell for allowing seemingly incon-
sistent verdicts in the same trial). The United States Supreme Court
also noted that “a criminal defendant . . . is afforded protection
against jury irrationality or error by the independent review of the
sufficiency of the evidence undertaken by the trial and appellate
courts.” Powell, 469 U.S. at 67, 83 L. Ed. 2d at 470.

Here, the jury convicted defendant of first-degree sexual offense
and crime against nature. See N.C. Gen. Stat. § 14-27.4(a)(2)(b) (2007)
(providing that a person is guilty of first-degree sexual offense if the
person engages in a sexual act; with another person by force and
against the will of the other person; and inflicts serious personal
injury upon the victim or another person); N.C. Gen. Stat. § 14-177
(2007) (“If any person shall commit the crime against nature, with
mankind or beast, he shall be punished as a Class I felon.”). It is
undisputed that the State presented sufficient evidence tending to
support defendant’s convictions on each of these offenses. The State
also presented evidence which would have supported a guilty verdict
on the offense of first-degree rape, and the greater offenses of crime
against nature, first-degree and second-degree sexual offense based
upon forced fellatio. However, the jury voted to find defendant not
guilty of these crimes. Although the results on these charges may be
difficult to reconcile, this Court is not required to grant defendant a
new trial. See Powell, 469 U.S. at 69, 83 L. Ed. 2d at 471 (“[T]here is no
reason to vacate respondent’s conviction merely because the verdicts
cannot rationally be reconciled. Respondent is given the benefit of
her acquittal on the counts on which she was acquitted, and it is nei-
ther irrational nor illogical to require her to accept the burden of con-
viction on the counts on which the jury convicted.”). This assignment
of error is overruled.

V. Conclusion

Defendant failed to assign any error to Walker’s testimony in the
record on appeal. Accordingly, this issue is not preserved for appel-
late review and is not properly before us. N.C.R. App. P. 10(a), (c)(1).
In our discretion, we decline to invoke Appellate Rule 2 because the
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Rules of Appellate Procedure need not be suspended in this case to
“prevent manifest injustice” to defendant. N.C.R. App. P. 2.

Defendant is not entitled to a new trial based upon the alleged
inconsistency of the jury’s verdicts and the judgments entered
thereon. Powell, 469 U.S. at 69, 83 L. Ed. 2d at 471. Defendant
received a fair trial, free from the prejudicial error he preserved,
assigned, and argued.

No Error.

Judges CALABRIA and ELMORE concur.

STATE OF NORTH CAROLINA v. RICHARD LIONEL COOK

No. COA06-1355-2
(Filed 7 October 2008)

1. Evidence— relevance—preclusion of cross-examination—
no abuse of discretion
There was no abuse of discretion in a murder and assault
prosecution arising from impaired driving where the trial court
interrupted defendant’s cross-examination concerning the side
effects of his work-place exposure to chemicals, sent the jury
out, and excluded the line of questions for lack relevance and a
foundation. Defendant did not request a limiting instruction upon
the jury’s return and failed to lay a sufficient foundation through
later testimony.

2. Evidence— refreshing memory—other evidence

Any error in allowing witnesses to refresh their memory was
made harmless by the introduction of other evidence.

3. Evidence— highway patrol trooper’s opinion—impaired
driving—other evidence
The erroneous admission of a highway patrol trooper’s opin-
ion that defendant was impaired (because the opinion was based
on hearsay and conjecture) did not change the outcome where
there was other overwhelming evidence to the same effect.
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Appeal by defendant from judgments entered 22 February 2006
by Judge J.B. Allen Jr. in Alamance County Superior Court. This case
was originally heard in the Court of Appeals 22 May 2007. See State v.
Cook, 184 N.C. App. 401, 647 S.E.2d 433 (2007). Upon remand by order
from the North Carolina Supreme Court, filed 12 June 2008. See State
v. Cook, 362 N.C. 285, 661 S.E.2d 874 (2008).

Attorney General Roy Cooper, by Special Counsel Issac T. Avery,
111, for the State.

Appellate Defender Staples Hughes, by Assistant Appellate
Defender Constance Widenhouse, for defendant-appellant.

TYSON, Judge.

This Court initially heard Richard Lionel Cook’s (“defendant”)
appeal from judgment entered after a jury found him to be guilty of:
(1) second-degree murder pursuant to N.C. Gen. Stat. § 14-17 and (2)
two counts of assault with a deadly weapon inflicting serious injury
pursuant to N.C. Gen. Stat. § 14-32(b). See Cook, 184 N.C. App. at 401,
647 S.E.2d at 433. A divided panel of this Court found no error in part
and remanded in part with instructions. See id.

The State appealed pursuant to N.C. Gen. Stat. § 7A-30(2). Our
Supreme Court vacated and remanded the matter to this Court. Cook,
362 N.C. at 286, 661 S.E.2d at 875. Upon remand and after further
review, we hold that any error in the denial or admission of testimony,
the jury’s verdict, or the judgments entered thereon was harmless
beyond a reasonable doubt.

1. Background

On or about 14 February 2005, defendant was indicted for: (1)
second-degree murder; (2) felony death by motor vehicle; (3) two
counts of assault with a deadly weapon inflicting serious injury; (4)
reckless driving; and (5) driving while impaired. These charges
stemmed from a traffic accident which occurred on 29 October 2004.
For a more thorough discussion of the underlying facts, see this
Court previous opinion: Cook, 184 N.C. App. at 401, 647 S.E.2d at 433.

Defendant’s trial began 20 February 2006. On 22 February
2006, the jury found defendant to be guilty of second-degree murder
and two counts of assault with a deadly weapon inflicting serious
injury. Defendant was sentenced in the presumptive range to a mini-
mum of 176 months and a maximum of 221 months imprisonment for
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the second-degree murder conviction and consecutive terms of a min-
imum of 27 months and a maximum of 42 months imprisonment for
each assault with a deadly weapon inflicting serious injury convic-
tion. Defendant appealed.

A divided panel of this Court: (1) found no error in defendant’s
two assault with a deadly weapon inflicting serious injury convictions
based on defendant’s failure to assign error to those convictions and
(2) remanded this case to the trial court for a hearing concerning the
trial court’s denial of defendant’s motion to continue. Id. at 411, 647
S.E.2d at 439. Our Supreme Court specifically held that the trial
court’s failure to grant a continuance was error, but such error was
harmless beyond a reasonable doubt. Cook, 362 N.C. at 286, 661
S.E.2d at 875. Our Supreme Court vacated this Court’s ruling and
remanded this case to this Court “for consideration of defendant’s
remaining assignments of error.” Id.

II. Remaining Issues

Defendant argues the trial court erred when it: (1) precluded
defendant’s cross-examination regarding Gene Mullis’s (“Mullis”) per-
sonal knowledge of the side effects of the chemicals to which defend-
ant was exposed at work on 28 October 2004; (2) allowed the State to
refresh the recollection of John Talbot (“Talbot”) and paramedic Kyle
Buckner (“Buckner”); and (3) admitted North Carolina State Trooper
Clint Carroll’s (“Trooper Carroll”) opinion testimony that defendant
was impaired at the time the collision occurred.

ITI. Standard of Review

“The standard of review for this Court assessing evidentiary rul-
ings is abuse of discretion. A trial court may be reversed for an abuse
of discretion only upon a showing that its ruling was so arbitrary that
it could not have been the result of a reasoned decision.” State v.
Hagans, 177 N.C. App. 17, 23, 628 S.E.2d 776, 781 (2006) (internal
quotations omitted).

IV. Cross-examination of Mullis

[1] Defendant argues the trial court erred when it precluded ex
mero molu defendant’s cross-examination of Mullis, defendant’s
employer, about the side effects of the chemicals to which defendant
was exposed the previous day. We disagree.

“ ‘Relevant evidence’ means evidence having any tendency to
make the existence of any fact that is of consequence to the determi-
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nation of the action more probable or less probable than it would
be without the evidence.” N.C. Gen. Stat. § 8C-1, Rule 401 (2005).
“The trial judge has inherent authority to supervise and control trial
proceedings. The manner of the presentation of the evidence is
largely within the sound discretion of the trial judge and his con-
trol of a case will not be disturbed absent a manifest abuse of discre-
tion.” State v. Dawvis, 317 N.C. 315, 318, 345 S.E.2d 176, 178 (1986)
(citations omitted).

Here, defense counsel, through cross-examination, attempted to
introduce evidence of defendant’s impairment by chemicals at work.
The trial court interrupted the cross-examination and sent the jury
out of the courtroom. The trial court told defense counsel that he had
“not laid any ground work[]” and that this questioning was not “rele-
vant at this time.” Defendant argues that “when the [trial] [c]ourt
interrupted defense counsel’s cross-examination without objection
from the [S]tate, the jury was left to infer that the [trial] [c]ourt felt
that the evidence and the particular line of questioning was somehow
improper, or worse still, irrelevant.” We disagree. Upon the jury’s
return, defendant failed to request of the trial court to instruct the
jury that its interruption of the cross-examination should not be
viewed as an expression on the validity of the evidence. Defendant
also made no further efforts to lay a sufficient foundation for admis-
sion of this testimony. No evidence was introduced, either before
Mullis’s testimony or after, regarding defendant’s exposure to chemi-
cals at work which defendant questioned Mullis about.

Defendant has failed to show that the trial court’s preclusion
of testimony of Mullis’s personal knowledge about the side effects of
the chemicals defendant was exposed to constituted a manifest abuse
of discretion. Hagans, 177 N.C. App. at 23, 628 S.E.2d at 781. De-
fendant failed to request that the trial court issue a limiting instruc-
tion upon the jury’s return and failed to lay a sufficient foundation for
this line of questioning through later testimony. This assignment of
error is overruled.

V. Refreshed Recollection

[2] Defendant argues the trial court erred when it allowed the
State to refresh the recollections of Talbot and Buckner. We disagree.

A. Talbot
The following exchange occurred during Talbot’s testimony:

Q Did you see any movements made by that truck?
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A No, sir.
Q Was that a tango truck?
A Yes, sir.

Q Do you recall speaking to the DA's Office Investigator Mr.
Lynch in, sometime in mid-November?

A Yes, sir.

Q Would it help to refresh your memory as to what you observed
as to the tango truck that night?

[Defense Counsel]: Objection.
Court: Over-ruled
A Yes, sir.

Talbot then looked at his statement and stated his memory had been
refreshed and that defendant’s vehicle “swerved over so close to the
tango truck that he had to swerve.”

Presuming arguendo that the trial court’s ruling was erroneous,
the record shows that the State offered, and the trial court admitted,
other evidence that the white vehicle defendant was driving was
observed weaving. Other witnesses, in addition to Talbot, informed
the jury that the white vehicle driven by defendant was weaving on
the highway moments before the crash. We hold that any error from
the admission of Talbot’s refreshed testimony was harmless beyond a
reasonable doubt. See State v. Carter, 357 N.C. 345, 359, 584 S.E.2d
792, 802 (2003) (“Assuming arguendo that the trial court erred at all
in excluding such evidence, the fact that this same evidence was
admitted without objection at a different point makes any alleged
error likely harmless.” (Citation omitted)). This assignment of error
is overruled.

B. Buckner
The following exchange occurred during Buckner’s testimony:

Q Did [defendant] ever say anything to you or in your presence
about consumption of alcohol?

A No ma’am.

Buckner was then asked if he had reviewed a copy of the interview
with the investigator. Buckner replied “I have a copy in my presence.”
Again, over defendant’s objection, Buckner reviewed the statement
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and was asked if he “can recall whether or not this defendant made
any statements about what he had to drink?” Buckner said “Yes,
ma’am. I do read here where I told Mr. Lynch that [defendant] did tell
me that he had had a couple of beers.”

Both the State and Defendant agree that it is unclear whether
Buckner’s recollection was refreshed or whether he merely read the
prior statement into evidence. The identical testimony was nonethe-
less admitted into evidence when Buckner’s fellow paramedic Mike
Childers (“Childers”) testified that “[defendant] responded with he
had had two beers.” We hold that any error in the admission of this
evidence was harmless beyond a reasonable doubt. Carter, 357 N.C.
at 359, 584 S.E.2d at 802. This assignment of error is overruled.

VI. Trooper Carroll’s Opinion Testimony

[38] Defendant argues the trial court erred when it admitted Trooper
Carroll’s opinion testimony that defendant was impaired at the time
the collision occurred. Defendant asserts this testimony was an opin-
ion based upon hearsay and conjecture. We agree.

A. Personal Knowledge

“A witness may not testify to a matter unless evidence is intro-
duced sufficient to support a finding that he has personal knowledge
of the matter. Evidence to prove personal knowledge may, but need
not, consist of the testimony of the witness himself.” N.C. Gen. Stat.
§ 8C-1, Rule 602 (2005).

The following exchange occurred during Trooper Carroll’s
testimony:

Q Trooper, that night when, when you had [defendant] sign that
form, based on your investigation, had you formed an opinion
that was satisfactory to yourself as to whether or not [defend-
ant] had consumed some type of impairing substance that
would appreciably impair his mental or physical faculties?

[Defense Counsel]: Objection.

Court: I'll let him give his opinion if he has one.
A Yes, sir. I had formed an opinion that night.
Q That he had or had not?

A That [defendant] had consumed a sufficient amount of impair-
ing substance to appreciable notify [sic] his mental and
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physical faculties. And what I based it on was the witness
statements that I had read that night at the accident, the dam-
age of the cars that, that corroborated what the witness state-

ments said, and also with what . . . [Childers] . . . had motioned
[sic] to me in reference to [defendant] having been drinking
that night.

We agree with defendant that this portion of Trooper Carroll’s tes-
timony was inadmissable because it was not based on Trooper
Carroll’s personal knowledge, but based solely upon hearsay and con-
jecture. Id. We hold the trial court erred when it admitted this portion
of Trooper Carroll’s testimony over defendant’s objection. Id.

B. Prejudice

[D]efendant is not entitled to a new trial unless the erroneous
admission of this testimony prejudiced him.

In determining whether a criminal defendant is prejudiced by the
erroneous admission of evidence, the question is whether there is
a reasonable possibility that, had the evidence not been admitted,
the jury would have reached a different verdict.

State v. Shaw, 106 N.C. App. 433, 441, 417 S.E.2d 262, 267 (citing N.C.
Gen. Stat. § 15A-1443(a) (1988)), disc. rev. denied, 333 N.C. 170, 424
S.E.2d 914 (1992).

Here, the record shows other overwhelming evidence that
defendant: (1) drank heavily before operating his vehicle; (2) caused
a tractor trailer truck to run off the road; (3) almost swerved into
another truck; (4) struck a vehicle parked on the shoulder of the high-
way; (5) told Childers he “had two beers[;]” and (6) tested positive for
the presence of amphetamines, marijuana, and opiates in his body.

The State also presented evidence which tended to establish
that the inside of defendant’s vehicle and defendant’s breath smelled
of alcohol. Defendant has failed to show any reasonable possibility
that the jury would have reached a different verdict had the trial
court properly excluded Trooper Carroll’s inadmissible opinion testi-
mony. Id.

VII. Conclusion

Defendant has failed to show the trial court’s ex mero motu
pause of defense counsel’s cross examination of Mullis was “so arbi-
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trary that it could not have been the result of a reasoned decision.”
Hagans, 177 N.C. App. at 23, 628 S.E.2d at 781 (quotation omitted).
Defendant made no further effort to lay a sufficient foundation to
admit this testimony.

The trial court’s allowance of the State to refresh the recollection
of both Talbot and Buckner, if error, was harmless beyond a reason-
able doubt. Carter, 357 N.C. at 359, 584 S.E.2d at 802. Presuming,
without deciding, their testimony was admitted in error, identical tes-
timony was introduced through other witnesses.

Defendant failed to show any reasonable possibility that, had the
trial court properly excluded Trooper Carroll’s opinion testimony, the
jury would have reached a different verdict. Shaw, 106 N.C. App. at
441, 417 S.E.2d at 267.

Defendant received a fair trial, free from the prejudicial errors he
preserved, assigned, and argued. We hold that any error in the denial
or admission of testimony, the jury’s verdict, or the judgments
entered thereon was harmless beyond a reasonable doubt.

Harmless Error.

Judges WYNN and CALABRIA concur.

STATE OF NORTH CAROLINA v. BARRY WAYNE WELCH

No. COA07-1557
(Filed 7 October 2008)

Evidence— prior crimes or bad acts—prior drive-by drug
sales—identity—intent—common plan or scheme

The trial court did not abuse its discretion in a possession
with intent to sell and deliver cocaine and the sale and delivery of
cocaine case by allowing the State to present evidence of two
prior drug sales involving defendant because: (1) in drug cases,
evidence of other drug violations is often admissible under
N.C.G.S. § 8C-1, Rule 404(b); (2) the record showed substantial
similarities existed between the three drug sales in that the sales
were made to an undercover female officer in the same neigh-
borhood within one to two blocks of each other; the officers iden-
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tified defendant as the seller, and the same officer identified him
as to both the 16 and 22 February sales; the sales were made by a
man standing on the street to parties sitting inside an automobile;
and the purchased substances as well as the amount and price of
each substance was the same, i.e., single rocks of cocaine to indi-
viduals for twenty dollars; (3) the incidents were only separated
by six days and ten months respectively; (4) although defendant
contends the similarities merely reflect general characteristics of
drive-by drug sales, this type of street-level drug sale is not a gen-
eral substantive crime in and of itself, and not all drug sales are
conducted in this manner; (5) drive-by drug sales are a modus
operandi by which a party carries out the sale or distribution of
drugs; and (6) the trial court guarded against the possibility of
prejudice by conducting voir dire and by instructing the jury that
it could only consider this evidence for the limited purposes of
identity, intent, and common plan or scheme.

Appeal by defendant from judgment entered 31 August 2007 by
Judge Ronald E. Spivey in Stokes County Superior Court. Heard in the
Court of Appeals 18 August 2008.

Attorney General Roy A. Cooper, III, by Assistant Attorney
General Stanley G. Abrams, for the State.

Appellate Defender Staples Hughes, by Assistant Appellate
Defender Emily H. Davis, for defendant-appellant.

HUNTER, Judge.

Barry Wayne Welch (“defendant”) appeals from final judgment
entered against him in the Stokes County Superior Court in accord-
ance with jury verdicts finding him guilty of (1) possession with
intent to sell and deliver cocaine and (2) the sale and delivery of
cocaine.l Defendant was sentenced to an active term of 133-169
months imprisonment. In this appeal from his convictions for posses-
sion with intent to sell and deliver cocaine and the sale and delivery
of cocaine, defendant contends that the trial court erred by allowing
the State to present evidence to the jury of two prior drug sales
allegedly involving defendant to show identity, intent, and common
plan or scheme in violation of North Carolina Rules of Evidence 403
and 404(b). After careful review, we find no error.

1. The jury also found defendant guilty of being a habitual felon. He makes no
argument regarding this conviction here.
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The evidence presented by the State tended to show? that on
22 February 2006, the Stokes County Sheriff’s Department (“Sheriff’s
Department”) sent King Police Department Officer Carolyn
McMackin (“Officer McMackin”) and a confidential informant into
the London section of Walnut Cove (“the London area”) to make
undercover drug purchases. Wearing a body wire monitored by
Sheriff’s Department Sergeant Randy Joyce (“Sergeant Joyce”) and
accompanied by the informant, Officer McMackin drove an
unmarked, white Chrysler through the London area as it was start-
ing to get dark. Upon noticing defendant on Brook Street, Officer
McMackin pulled the car over. Defendant approached the passenger’s
window and asked Officer McMackin what she wanted. She informed
him that she wanted “a $20 rock[,]” and defendant sold her a loose,
unpackaged crack rock for twenty dollars. Following the transaction,
Officer McMackin told Sergeant Joyce about the undercover buy and
identified defendant as the seller. Field tests indicated the substance
Officer McMackin had purchased contained 0.2 grams of cocaine.

At trial, the State sought to present evidence, primarily consisting
of officer testimony, of two prior drug sales allegedly made by defend-
ant to undercover officers on 16 February 2006 and 15 April 2005
respectively. Outside of the presence of the jury, the trial court con-
ducted voir dire regarding the admissibility of this evidence. The
State asserted that pursuant to North Carolina Rule of Evidence
404(b), these sales were admissible to show (1) identity of the seller,
(2) intent to sell and deliver cocaine, and (3) a common plan or
scheme to sell cocaine in the London area. Defense counsel argued
that the prior incidents were not sufficiently similar to the offense for
which defendant was being tried and that even if the prior incidents
were sufficiently similar, their probative value was substantially out-
weighed by their prejudicial effect. The trial court held that the testi-
mony was admissible and gave the jury a limiting instruction that the
testimony regarding the prior incidents could only be used to show
identity, intent, and a common plan or scheme.

The evidence offered by the State with regard to the 16 February
2006 incident tended to establish that at 9:15 p.m., Officer McMackin,
accompanied by the same confidential informant, drove the same car
into the London area to make undercover drug buys. She and the
informant first stopped at a residence in London before proceeding to
a second residence in the London area to purchase cocaine. At the
first residence, Officer McMackin waited in the car. The informant

2. Defendant did not present any evidence.
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entered the house and returned with an unidentified man. She and the
informant followed the unidentified man, who was driving a moped,
to the second residence located on Windmill Street. Upon arriving
there, the unidentified man drove away.

At the second residence, Officer McMackin observed three men
in the front yard. Two of the men approached the car, and Officer
McMackin stated she wanted to purchase drugs from them. The men
declined “because they thought [she was] a cop[,]” and told her that
she needed to go get “Wayne,” (the man on the moped), and bring him
back with her to make the buys. As Officer McMacKkin started to drive
away, the third man in the yard approached the passenger side of the
car and “stated that he would sell [her] a rock.” At approximately 9:39
p-m., the third man sold both Officer McMackin and the informant
single rocks of cocaine for twenty dollars a piece. This sale occurred
within one to two blocks of the 22 October 2006 and the 15 April 2005
sales, and Officer McMackin identified defendant as the seller both
pretrial and at trial.

The State’s evidence as to the 15 April 2005 sale tended to show
that Sheriff’s Department Officer Valerie Hicks Venable (“Officer
Venable”) bought crack from defendant in the London area sometime
after 5:00 p.m. Officer Venable was alone in her unmarked car and
drove very slowly so that people would approach her. As she traveled
up Broad Street, a man approached her driver’s side window and
inquired if she “needed a piece.” She responded that she wanted “[a]
20.” The man instructed Officer Venable to drive around the block,
which she did, returning to the same general location on Broad
Street. The man approached the car again, informed her his name was
“Barry[,]” and pointed out his “white Regal” parked nearby. Officer
Venable paid the seller, whom she identified both pretrial and in court
as defendant, twenty dollars for a single rock containing 0.1 grams of
cocaine. This sale occurred within one to two blocks of the later
sales, and Officer Venable identified defendant as the seller both pre-
trial and at trial.

Here, defendant argues the trial court erred in admitting evidence
pertaining to the prior incidents because this evidence constitutes
improper character evidence in violation of North Carolina Rule of
Evidence 404 and because this evidence is substantially more preju-
dicial than probative in violation of North Carolina Rule of Evidence
403. N.C. Gen. Stat. § 8C-1, Rule 404(b) (2007); N.C. Gen. Stat. § 8C-1,
Rule 403 (2007). We disagree.
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Rule 404(b) states:

Evidence of other crimes, wrongs, or acts is not admissible to
prove the character of a person in order to show that he acted in
conformity therewith. It may, however, be admissible for other
purposes, such as proof of motive, opportunity, intent, prepara-
tion, plan, knowledge, identity, or absence of mistake, entrap-
ment or accident.

N.C. Gen. Stat. § 8C-1, Rule 404(b). As our Supreme Court has stated,
Rule 404(b) is a rule of inclusion, “subject to but one exception
requiring its exclusion if its only probative value is to show that
the defendant has the propensity or disposition to commit an offense
of the nature of the crime charged.” State v. Coffey, 326 N.C. 268,
278-79, 389 S.E.2d 48, 54 (1990) (emphasis omitted).

As long as the prior acts provide “substantial evidence tending to
support a reasonable finding by the jury that the defendant com-
mitted a similar act or crime and its probative value is not limited
solely to tending to establish the defendant’s propensity to com-
mit a crime such as the crime charged,” the evidence is admis-
sible under Rule 404(b).

State v. Stevenson, 169 N.C. App. 797, 800, 611 S.E.2d 206, 209 (2005)
(quoting State v Stager, 329 N.C. 278, 303-04, 406 S.E.2d 876, 890
(1991)) (emphasis omitted). “In drug cases, evidence of other drug
violations is often admissible under Rule 404(b).” Id. (citing State v.
Montford, 137 N.C. App. 495, 501, 529 S.E.2d 247, 252, cert. denied,
353 N.C. 275, 546 S.E.2d 386 (2000)).

In determining the admissibility of evidence of prior conduct
under Rule 404(b), a court must determine “whether the incidents are
sufficiently similar and not so remote in time as to be more probative
than prejudicial under the balancing test of N.C.G.S. § 8C-1, Rule
403.” State v. Boyd, 321 N.C. 574, 577, 364 S.E.2d 118, 119 (1988). “The
determination of similarity and remoteness is made on a case-by-case
basis, and the required degree of similarity is that which results in the
jury’s ‘reasonable inference’ that the defendant committed both the
prior and present acts.” Stevenson, 169 N.C. App. at 800, 611 S.E.2d at
209 (quoting Stager, 329 N.C. at 304, 406 S.E.2d at 891). “The similar-
ities need not be ‘unique and bizarre.” ” Id. (quoting Stager, 329 N.C.
at 304, 406 S.E.2d at 891). However, “[w]hen the State’s efforts to
show similarities between crimes establish no more than ‘character-
istics inherent to most’ crimes of that type, the State has ‘failed to
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show . . . that sufficient similarities existed’ for the purposes of Rule
404(b).” State v. Carpenter, 361 N.C. 382, 390, 646 S.E.2d 105, 111
(2007) (quoting State v. Al-Bayyinah, 356 N.C. 150, 155, 567 S.E.2d
120, 123 (2002)) (second alteration in original).

The decision to admit or exclude evidence is a matter addressed
to the sound discretion of the trial court which will not be dis-
turbed absent an abuse of discretion and “only upon a showing
that its ruling was so arbitrary that it could not have been the
result of a reasoned decision.”

State v. Smith, 99 N.C. App. 67, 71, 392 S.E.2d 642, 645 (1990) (quot-
ing State v. Thompson, 314 N.C. 618, 626, 336 S.E.2d 78, 82 (1985)),
cert. denied, 328 N.C. 96, 402 S.E.2d 824 (1991).

Here, defendant argues that sufficient similarities do not exist
between the prior incidents and the one for which he was convicted
and that the evidence pertaining to them should not have been admit-
ted per Rule 404(b). Relying heavily on Carpenter, defendant argues
that the only similarities that exist here involve generic characteris-
tics inherent to most crimes of that type. Carpenter, 361 N.C. at 390,
646 S.E.2d at 111. Defendant makes no argument regarding the
remoteness of the 16 February transaction, which occurred six days
prior to the offense for which he was charged, and concedes that the
remoteness pertaining to the 15 April transaction hinges on the simi-
larity analysis. (“While the lapse in time itself did not require exclu-
sion of evidence of the April 15 crimes . . . the substantial lapse in
time combined with the significant factual dissimilarities, rendered it
inadmissible under Rule 404(b) for any purpose.”) Defendant further
contends that his case is similar to Carpenter and that Carpenter
compels a finding of error and prejudice under the facts here. We find
these arguments to be without merit.

In Carpenter, defendant was tried and convicted for possession
of cocaine with intent to sell and deliver. Id. at 383, 646 S.E.2d at 107.
The defendant’s prior offense occurred eight years earlier and
involved the sale of six unpackaged crack rocks, weighing 0.82
grams, to an undercover officer in a high crime area. In contrast, in
the later incident no one observed the defendant make a drug sale,
and none of the traditional indices of sale and delivery were present.
Rather, police stopped an automobile in which the defendant was a
passenger and found on his person twelve, unpackaged crack rocks,
weighing 1.6 grams. The stop did not occur in the same neighborhood
as the prior incident.
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In analyzing the two incidents in Carpenter, our Supreme Court
concluded that the only real similarity between the incidents was the
possession of several loose rocks of crack cocaine. Id. at 390, 646
S.E.2d at 111. Because the only similarity between the incidents in
Carpenter was a common, generic characteristic in nearly all drug
sales involving crack cocaine, the Court held that the admission of
evidence regarding the earlier incident to show the defendant’s intent
was error. Id. at 391-92, 646 S.E.2d at 112.

Unlike Carpenter, a substantially greater degree of similarity
exists between the three drug sales here. Specifically, the record
tends to show the following similarities: (1) the sales were made to an
undercover female officer in the same neighborhood within one to
two blocks of each other; (2) the officers identified defendant as the
seller, and the same officer identified him as to both the 16 and 22
February sales; (3) the sales were made by a man standing on the
street to parties sitting inside an automobile; and (4) the purchased
substance as well as the amount and price of the substance was the
same, i.e., single rocks of cocaine to individuals for twenty dollars. In
addition, with regard to proximity, unlike in Carpenter where the
incidents were separated by eight years, the incidents here are only
separated by six days and ten months respectively.

While defendant argues that the above similarities merely reflect
general characteristics of drive-by drug sales, this argument misinter-
prets our Supreme Court’s decision in Carpenter and is without
merit. In Carpenter, the Supreme Court concluded that the evidence
between the two incidents was merely generic to the crime of pos-
session of cocaine with the intent to sell and distribute. See id. at 390,
646 S.E.2d at 111. However, unlike possession of cocaine with intent
to sell and distribute, a drive-by, street-level drug sale is not a general
substantive crime in and of itself and not all drug sales are conducted
in this manner. Rather, it is a modus operandi by which a party car-
ries out the sale or distribution of drugs.

As such, we conclude the similarities here are not merely generic
traits by which all crimes of that type can be described. In fact, we
find the level of similarity here to be much more comparable to and
even greater than that present in Stevenson, where this Court held
that evidence pertaining to two prior drug offenses, which occurred
five and six years prior to the offense for which defendant was being
charged, was admissible to show intent, knowledge, or a common
plan or scheme. Stevenson, 169 N.C. App. at 798, 611 S.E.2d at 208
(noting that the incidents occurred on the same housing authority
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premises from which defendant was banned, involved crack cocaine,
and each time the same officer approached the defendant, causing
him to flee). Id. at 801, 611 S.E.2d at 210.

Finally, we do not believe that the trial court abused its discretion
by admitting evidence of defendant’s prior drug sales, which were
otherwise admissible under Rule 404(b). In fact, the trial court
guarded against the possibility of prejudice by conducting voir
dire and by instructing the jury that it could only consider this
evidence for the limited purposes of identity, intent, and common
plan or scheme. State v. Hyatt, 3565 N.C. 642, 662, 566 S.E.2d 61, 75
(2002) (prior misconduct not unduly prejudicial under Rule 403
where trial court gave limiting instruction regarding permissible uses
of 404(b) evidence).

In sum, after careful review, we hold that the trial court did not
abuse its discretion by admitting the challenged evidence under Rule
404(b) for the limited purpose of showing defendant’s intent, identity,
and common plan or scheme.

No error.

Chief Judge MARTIN and Judge WYNN concur.

LUE SINDA BROWNING MANN, EmMPLOYEE, PLAINTIFF v. TECHNIBILT, INC., EMPLOYER,
ST. PAUL-TRAVELERS INSURANCE COMPANY/CHARTER OAK FIRE INSUR-
ANCE COMPANY—HARTFORD INSURANCE, CARRIER, DEFENDANTS

No. COA08-241
(Filed 7 October 2008)

1. Workers’ Compensation— occupational disease—last inju-
rious exposure—liability of second insurer

Competent evidence supported the Industrial Commission’s
findings and conclusions that plaintiff employee’s last injurious
exposure to the conditions of her employment that augmented or
worsened her occupational disease (bilateral carpal tunnel syn-
drome) occurred after the date a second workers’ compensa-
tion insurer came on the risk for the employer so that the
second insurer was liable for compensation for plaintiff’s oc-
cupational disease.
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2. Workers’ Compensation— compensability—estoppel—
remand for findings and conclusions

The Industrial Commission erred in a workers’ compensation
case by failing to make any findings on whether a former work-
ers’ compensation insurer for defendant employer was estopped
from denying the compensability of plaintiff’s occupational dis-
ease claim, and the case is remanded to the Commission for fur-
ther proceedings and to make findings of fact and conclusions of
law regarding this issue.

Appeal by defendants from Opinion and Award entered 14
December 2007 by Commissioner Buck Lattimore for the North
Carolina Industrial Commission. Heard in the Court of Appeals 10
September 2008.

No brief filed by employee-plaintiff.

York Williams Barringer Lewis & Briggs, LLP, by Stephen
Kushner, for defendant-appellants Technibilt, Ltd. and
Hartford Insurance Company.

Hedrick, Gardner, Kincheloe & Garofalo, L.L.P., by Samuel E.
Barker, for defendant-appellee St. Paul-Travelers Insurance
Company/Charter Oak Fire Insurance Company.

TYSON, Judge.

Technibilt, Inc. (“Technibilt”) and Hartford Insurance
(“Hartford”) appeal from the Opinion and Award of the Full Commis-
sion of the North Carolina Industrial Commission (“the Commis-
sion”), which held Hartford to be liable for Lue Sinda Browning
Mann’s (“plaintiff”) occupational disease resulting from her employ-
ment with Technibilt. We affirm in part and remand in part.

I._Background

Plaintiff has been employed as a press welder at Technibilt since
1989. On or about 2 October 2003, plaintiff alleged she sustained an
injury and occupational disease. Technibilt and its insurance carrier
at the time, St. Paul-Travelers Insurance Company/Charter Oak Fire
Insurance Company (“Travelers”), denied liability pending receipt of
plaintiff’s medical records.

Plaintiff’s claim for bilateral carpal tunnel syndrome was later
accepted, while plaintiff’s claim of injury to her back, hip, and feet
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was denied. Travelers referred plaintiff to Dr. William M. Pekman
(“Dr. Pekman”). On 12 February 2004, Dr. Pekman recommended “a
trial of non[-]Joperative treatment” and advised plaintiff that if the
non-operative treatment did not relieve her symptoms, she may need
to consider surgical decompression.

On 23 March 2005, plaintiff requested Travelers approve addi-
tional medical treatment. On 1 April 2005, Hartford became
Technibilt’s carrier “on the risk.” On 13 April 2005, plaintiff returned
to Dr. Pekman at the request of Technibilt and Travelers for re-
evaluation of both hands. Dr. Pekman administered another “trial of
non[-]operative treatment” at plaintiff’s request.

On 10 January 2006, plaintiff requested the Commission to order
a second medical opinion with a hand specialist selected by plaintiff.
Technibilt and Travelers requested the Commission to deny plaintiff’s
motion for a second opinion and stated “[t]here is no valid, reason-
able reason for a change in treating physicians.” On 14 February 2006,
the special deputy commissioner granted plaintiff’s motion for a sec-
ond opinion and ordered Technibilt and Travelers to provide plaintiff
with a “one-time evaluation with a hand specialist of plaintiff’s choice
for evaluation and treatment recommendations.”

On or about 27 February 2006, Technibilt and Travelers appealed
the special deputy commissioner’s Order and requested plaintiff’s
claim be assigned for hearing. Technibilt and Travelers alleged that
“[Travelers] was not on the risk when [p]laintiff was last injuriously
exposed to the alleged hazards of her disease.” Hartford was added as
a party on 21 April 2006.

On 31 May 2007, the deputy commissioner entered an Opinion
and Award, which found “Hartford . . . responsible for [p]laintiff’s
condition beginning April 1, 2005[]” because “[p]laintiff continued to
be injuriously exposed and her condition continued to worsen while
Hartford . . . provided coverage . . . .” Technibilt and Hartford
appealed the Opinion and Award to the Full Commission.

The Commission entered its unanimous Opinion and Award on
14 December 2007. The Commission found Hartford to be liable
for plaintiff’s occupational disease and ordered Technibilt and
Hartford to pay “all medical expenses incurred or to be incurred
by plaintiff as a result of the compensable disease . . . .” Technibilt
and Hartford appeal.
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II. Issues

Technibilt and Hartford argue the Commission erred when it: (1)
found that plaintiff’s last injurious exposure occurred when Hartford
was the carrier “on the risk” and (2) failed to make any findings on
whether Travelers was estopped from denying the compensability of
plaintiff’s claim.

III. Standard of Review

Our Supreme Court has stated:

when reviewing Industrial Commission decisions, appellate
courts must examine “whether any competent evidence sup-
ports the Commission’s findings of fact and whether [those] find-
ings . . . support the Commission’s conclusions of law.” The
Commission’s findings of fact are conclusive on appeal when sup-
ported by such competent evidence, “even though there [is] evi-
dence that would support findings to the contrary.”

McRae v. Toastmaster, Inc., 358 N.C. 488, 496, 597 S.E.2d 695, 700
(2004) (quoting Deese v. Champion Int’l Corp., 352 N.C. 109, 116, 530
S.E.2d 549, 553 (2000); Jones v. Myrtle Desk Co., 264 N.C. 401, 402,
141 S.E.2d 632, 633 (1965)).

“[T)he full Commission is the sole judge of the weight and credi-
bility of the evidence . . ..” Deese, 352 N.C. at 116, 530 S.E.2d at 553.
The Commission’s mixed findings of fact and conclusions of law and
its conclusions of law applying the facts are fully reviewable de novo.
Hilliard v. Apex Cabinet Co., 305 N.C. 593, 595, 290 S.E.2d 682, 684
(1982); Cauble v. Soft-Play, Inc., 124 N.C. App. 526, 528, 477 S.E.2d
678, 679 (1996), disc. rev. denied, 345 N.C. 751, 485 S.E.2d 49 (1997).

IV. Last Injurious Exposure

[1] Technibilt and Hartford argue that the Commission erred when
it entered findings of fact “regarding the last injurious exposure is-
sue . ...” We disagree.

Technibilt and Hartford assign error to findings of fact numbered
16, 19, 20, 21, 22, and 23, which state:

16. Dr. Caulfield testified that plaintiff’s press welder job with
defendant is a substantial causative factor of plaintiff’s bilat-
eral carpal tunnel syndrome, and that persons who do that
job have a higher risk of developing carpal tunnel syndrome
than members of the population not similarly exposed. Dr.
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Caulfield recommended surgery on plaintiff’s right hand first
and then perhaps the left hand. Dr. Caulfield indicated that
plaintiff’s condition had gotten worse from 2003 to 2006 as
plaintiff continued to work for defendant and that a delay in
surgery creates a risk of permanent muscle weakness.

Since April 1, 2005, plaintiff’s condition has continued to
worsen as she continued working in her same position for
defendant. Plaintiff testified that the numbness and pain is
worse and is a nine or ten on a one to ten scale. The more
baby seats plaintiff welds in a day, the worse her symptoms
are. Plaintiff testified that due to the numbness in her hands
she had difficulty combing her hair, talking on the telephone,
and driving to work.

Due to the worsening and severity of her pain from continued
employment with defendant since April 1, 2005, plaintiff
wishes to proceed with carpal tunnel surgery. However, plain-
tiff has been unable to get her group insurance to approve the
surgery even though defendants have refused responsibility.

Prior to April 1, 2005, plaintiff’s condition was not such that
surgery was a necessity, nor did it cause plaintiff any inca-
pacity from work. Plaintiff’s condition progressed and was
augmented due to her continued employment with defendant
following April 1, 2005. Since then, plaintiff has been diag-
nosed with bilateral carpal tunnel syndrome as opposed to
only right carpal tunnel syndrome which has progressed to
the point of necessitating operative treatment.

Dr. Peltzer, Dr. Pekman, and Dr. Caulfield are of the opinion
that plaintiff’s employment with defendant caused her condi-
tion and that if plaintiff continues such employment her con-
dition is likely to worsen or be aggravated.

The undersigned find that plaintiff’s occupational disease
was caused by her employment with defendant. Based upon
the greater weight of the evidence, the undersigned find
that plaintiff’s occupational disease was augmented and
worsened by her employment with defendant following April
1, 2005 when defendant Hartford Insurance came on the risk
for defendant. Therefore, defendant Hartford Insurance was
on the risk at the time of plaintiff’s last injurious exposure.
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Technibilt and Hartford also assign error to the Commission’s
conclusion of law numbered 2, which states:

2. Pursuant to N.C. Gen. Stat. § 97-57 where an occupational dis-
ease is compensable “the employer in whose employment the
employee was last injuriously exposed to the hazards of such dis-
ease, and the insurance carrier, if any, which was on the risk
when the employee was last exposed under such employer,
shall be liable”. Last injurious exposure is defined as an expo-
sure that proximately augmented the disease to any extent, how-
ever slight. Rutledge v. Tultex Corp./Kings Yarn, 308 N.C. 85, 88,
301 S.E.2d 359, 362 (1985) (citing Haynes v. Feldspar Producing
Co., 222 N.C. 163, 166, 169, 22 S.E.2d 275, 277, 278 (1942)); See
also Caulder v. Waverly Mills, 314 N.C. 70, 331 S.E.2d 646 (1985).
The greater weight of the evidence supports that plaintiff’s last
injurious exposure to the conditions of her job with defendant
that caused or augmented her occupational disease was after
April 1, 2005 when Hartford Insurance Company came on the risk
for defendant. N.C. Gen. Stat. § 97-567. Therefore, Hartford In-
surance is liable for plaintiff’s occupational disease beginning
April 1, 2005.

N.C. Gen. Stat. § 97-57 (2005) states:

In any case where compensation is payable for an occupational
disease, the employer in whose employment the employee was
last injuriously exposed to the hazards of such disease, and the
insurance carrier, if any, which was on the risk when the
employee was so last exposed under such employer, shall
be liable.

Our Supreme Court defined the term “last injuriously exposed” to
mean “ ‘an exposure which proximately augmented the disease to any
extent, however slight.” ” Rutledge v. Tultex Corp., 308 N.C. 85, 89,
301 S.E.2d 359, 362 (1983) (quoting Haynes v. Feldspar Producing

Company, 222 N.C. 163, 166, 169, 22 S.E.2d 275, 277, 278 (1942)).

A condition peculiar to the workplace which accelerates
the progress of an occupational disease to such an extent that
the disease finally causes the worker’s incapacity to work consti-
tutes a source of danger and difficulty to that worker and
increases the possibility of that worker’s ultimate loss. It consti-
tutes, therefore, a hazard of the disease as the term “hazard” is
commonly used.
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Caulder v. Waverly Mills, 314 N.C. 70, 75, 331 S.E.2d 646, 649 (1985);
see also Fetner v. Granite Works, 251 N.C. 296, 301, 111 S.E.2d 324,
327-28 (1959) (“G.S. 97-57 creates an irrebuttable